


REPORTS 


oF 


s 
CASES ARGUED AND ADJUDGED 


IN THE 


SUPREME COURT OF FLORIDA, 


AT 


TERMS BeLD i 
1852. 


By DAVID P. HOGUE, Rerorrzr. 





\OLUME IV:—No. Bh 





TALLAHASSEE: 
Office of the Floridian & Iournal. 


PRINTED BY CHARLES E. DYEE. 
1852. 
































JUDGES 


OF THE 


- SUPREME COURT OF FLORIDA, - 


DURING THE PERIOD OF THESE REPORTS. 


Hox. WALKER ANDERSON, Cuter Justice. , 


Hox. LESLIE A. THOMPSON, 
Hox. ALBERT G. SEMMES, } Associate Juaeate. 


is el. eum. Sf 
. a 





DAVID P. HOGUE, Arrorney Genzrat. ie 


—- ee 
JUDGES OF THE CIRCUITS. -~ 


Hox. GEORGE S. HAWKINS, Wesrerx Cmourr. ne: 
How. J. WAYLES BAKER, Mipbte Circorr. ie 
How. THOMAS DOUGLAS, Easrerw Ciacurr. 

Hon. JOSEPH B. LANCASTER, Sovruran Circur- 


paler 


ee marke a eh 
es aseit ss Ween Many 


pe ee 





=) 
% 
=i ij 
* 
Z 








ADDITIONAL GENERAL RULES 


ADOPTED BY THE SUPREME COURT, AT ITS SESSION AT TAL- 
LAHASSEE, JANUARY, 1852. 


Ordered, That hereafter upon every appeal in Chancery causes, 
the Appellant shall file with the transcript of the record a petition 
of appeal, in which the grounds upon which a reversal of the decree 
is placed shall be distinctly and plainly set forth; and counsel for 
appellant will not be permitted in argument to iusist upon any mat- 
ters except such as are so stated and set forth. 

Ordered, That hereafter when any appeal shall be entered in any 
Circuit Court, whether the case be in Eqdity or at Law, it shall be 
the daty of the party Appellant, at the time of entering his or her 


_ appeal, to apply to the Clerk of the Circuit Court from which the 


appeal is taken, or the Clerk of this Court, or some of the Deputies, 
to issue a citation requiring the Appellee or Respondent to be and 
appear at the next ensuing term of this Court to which the appeal is 
returnable, to show cause, if any he can, why the judgment or de- 
cree appealed from should not be revers:d; and that said writ of 
citation shall be served and returned in like manner as a writ of 
scire facias ad audiendum trrores, upon a writ of error sued out: 
Provided, however, That this rule shall not be deemed applicable to 
any cause where the appeal shall have been prayed and allowed in 
open Court during the Term wherein the judgment or decree ap- 
pealed from shall have been made or passed. 
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DECISIONS 


OF THE 


SUPREME COURT OF FLORIDA, 


AT 


‘JANUARY TERM, 1852, 
HELD AT TALLAHASSEE. 


pC 


Fartsn Carter, AppeLiant, vs. ArcurpaLp T. Bennett, 
APPELLEE. 


The Superior Courts of the Territory of Florida, though not Constitutional 
Courts, were nevertheless Courts of the United States, since they derived 
their existence from the legislation of Congress, under the powers conferred 
by the Constitution. 

The Circuit Courts of the State of Florida had no right, as such, to succeed to. 
the records and jurisdiction of the Superior Courts, though the former were 
held in the same places, became possessed of the records, and had jurisdic- 
tion of the same matters as those which were cognizable by the former. 
The validity of the transfer of causes from the one Court to the other, de- 
pends upon the concurring legislation of the two powers by which the Courts 
were established. 

The Act of July 22, 1545, transfers all causes, civil and criminal, pending in the 
Superior Courts, and all common law cases pending in the County Courts, 
to the Circuit Courts of the State, there to be proceeded in without delay. 
The eighth section of said act excepts such causes as are cognizable by the 
Federal Courts to be organized ia this State, which, it directs, shall be trans- 
ferred to said Court. 

All the Courts of the United States derive their authority from express grant, 
and can, therefore, exercise jurisdiction only in those cases where it is con- 
ferred upon them by Act of Congress. The Judiciary Act of 1739, provides 
for the removal of a cause of Federal cognizance from a State Court to the 
Circuit Court of the United States, by requiring the defendant, if he wishes 
to do s0, to file his petition for such removal, at the time of entering his ap- 
pearance in the State Court. 

The Act of Congress of February 22, 1847, was designed to transfer to the United 
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States Court organized in Florida, all such records of the Territorial Courts as 
belonged appropriately to that Court. From the precise enumeration of the 
classes of cases directed by the Act to be transferred, the inference is irre- 
sistible that Congress acquiesced in and sanctioned ‘the retention by the 
State Courts of all the papers and records relating to other cases of which 
they had possession. 

It is the duty of a Court to decide upon the relevancy of a particular fact when 
offered in evidence. If the isolated fact offered to be proved is irrelevant, 
it is not error in the Court to reject it, although in connection with other 
facts which may be subsequently proved, it may become relevant. 

Where testimony, oral or written, 1s offered and objected to, the grounds of the 
objection should be stated ; and if the defect is not pointed out, it is not 
error in the Court to admit it. 

The admission of immaterial testrmony eannot be assigned for error by a party 
where no injury could by possibility result to him from its introduction. 

It is not error if a Judge omits to charge the jury upon ary points of law arising 
in a cause, unless the point, upon which the charge is desired, is called to 
the attention of the Court, and an opinion thereon is refused. The Act 
of 1848, which requires that the Judge shall charge in writing, seems to be 
chiefly designed to restrain Judges from intermeddling with the facts. 

The admissions of a party to a suit, either express or implied from his conduct, 
are strong evidence against him, but not conclusive. He is at liberty to ex- 
plain them, or show that he was mistaken ; and this though the admissions 
were under oath. 

The assignment of a mortgage to a party, will not make the assignee a creditor 
of the mortgagor, unless it 1s accompanied with an assignment of the debt 
secured by the mortgage. 

A creditor must establish his debt hy judgment before he can raise the question 
of the validity of a conveyance made by his debtor. , 

Judgments may be fraudulent as well as deeds, and it is competent to the grantee 
in a fraudulent conveyance, to show fraud or irregularity in a judgment at 
law or a decree in equity, if he can. 

In trover, possession, whether rightfully or wrongfully obtained, is a sufficient 
title against a mere stranger. 

The question of the propriety of granting or refusing new trials, is one that must 
be left entirely to the discretion of the Judge who tries the cause and has 
heard the evidence. The practice of reviewing decisions of a Court upon 
motions for new trial, is wholly unknown to the judicial system of this 
country. 


This case was brought up by appeal from a jugdment of 
the Circuit Court of the County of Franklin, at a Term of 
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the Court in said County held by the Hon. Tuomas Doue- 
LAs, Judge, in the fall of 1848. The cause was argued and 
submitted at the adjourned Term of the Supreme Court 
held in the city of Tallahassee in July last, Judge Baker 
of the Middle Circuit, and Judge Lancasrke of the South- 
ern Circuit, sitting with the Chief Justice in the places of 
Justices Tuompson and Semmes, who had been of Counsel 
in the cause both in the Court below and in this Court. 

The most material facts in the case were these—Bennett, 
the appellee, brought an action of trover against Carter in 
1842, while Florida was a Territory, in the Superior Court 
of Franklin County. The cause was continued from Term 
to Term from the time of its commencement until after 
Florida was admitted into the Union, and until the Fall 
Term of the Circuit Court in the year 1848, when a trial 
was had, which resulted in a verdict and judgment for 
plaintiff for the sum of $19,999 66-100. 

The suit was brought for the alleged conversion by the 
defendant to his own use of a number of slaves claimed to 
be the property of plaintiff. 

On the trial, the plaintiff read in evidence the following 
bill of sale, viz: 

For value received I do hereby assign, set over, transfer 
and convey unto A. T. Bennett the following negroes, to 
wit: Rica, Tom, Charles, Elias, Jeff, Isaac, Allen, Cato, 
John, Joe, Amy, Albert, Andrew, Pink, Charles and Hen- 
ry, children of Pink, Dinah, Amarilla, Emeline, Fanny, 
Antoinette, Clarissa, Nancy, Ellen, Sam, Patsey, Henry, 
Sally, Irene, Jane and Henry, and their increase, to him, 
his heirs and assigns forever, without any recourse upon 
me or my heirs, either in law or equity. 

: RO. J. FLOYD, [Seat.J 

He then proved by R. J. Floyd, a competent witness, 
that he (the witness) and plaintiff purchased a number of 
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negro slaves ig 1842 from one Reuben Thornton, of the 
State of Georgia—that after the purchase, the negroes were 
divided, in the schooner Magnet, at sea, between witness, 
plaintiff, and one Farrior, who had become interested in 
the bargain—-that he, the witness, sold out his yight in the 
property, executed a bill of sale, and gave possession to 
plaintiff—that the negroes mentioned in the bill of sale are 
a part of those purchased from Thornton—that the whole 
number purchased was seventy-six, of which Bennett had 
one half, and witness and Farrior a fourth each—that ths 
slaves mentioned in the bill of sale were in the possession 
of the plaintiff in 1842—that they were taken from him 
under and by virtue of an execution upon a judgment in 
favor of Carter, assignee ofa mortgage to the Georgia Rail- 
road and Banking Company, executed by one “Warren 
Jordan, and were sold by the Marshal of the Apalachicola 
District, Richard H. Long, Esq., of Jackson County, be- 
coming the principal purchaser. 

The plaintiff then read in evidence the following agreo- 
ment of Counsel, dated December, 1846, made in reference 
to the cases of Bennett vs. Carter, Farrior vs. Carter, Rob- 
erts, Allen & Co. vs. Carter, and cases in which any of the 
parties are defendants, and Farish Carter plaintiff, viz : 

We, the counsel for plaintiff and defendant, agree to ad- 
mit the depositions, if properly taken, in either of the above 
cases to be read as evidence in all the cases, so far as the 
same are applicable, and so far as the same may be Ce- 
cided by the Court to be legal. Plaintiffs are to admit on _ 
the trial that the copy of the mortgage now of file in said 
Court in the case of the Georgia Railroad and Banking 
Company, shall be considered in lieu of the original mort- 
gage, that said mortgage was duly. executed by Warren 
Jordan, attested by the witnesses regularly, and that the 
said mortgage was duly and legally assigned by the said 
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company to said defendant. In other words, plaintiff is to 
admit the legal execution of ‘said mortgage,.and assign- 
ment, provided that the Court determines that the original 
mortgage and assignment presented would be legal and 
proper testimony in the said cases. All questions as to 
the legality ofthis testimony arereserved. Plaintiff is wil- 
ling to admit further that the mortgage was recorded as 
stated in said copy of mortgage. It is further agreed that 
the following advertisement may be introduced in evidence 
by the plaintiff as proof of ifs contents : 

Will be sold for cash, on the thirty-first day of Decem: * 
ber, 1842, in front of the Exchange in the city of Apalach- 
icola, to satisfy a judgment and decree of foreclosure in fa- 
vor of Farish Carter, assignee of the Georgia Railroad and 
Banking Company, for $16,783 and costs, and an order of 
sale and an execution in said case, the following negro 
slaves, to wit: Rica, a black boy, 17 years old; Tom, a 
black boy, 18 years old ; Charles, a man, 35 to 40 years old; 
Elias, a yellow boy, 20 years old; Pink or Gincy, a yellow 
woman, 22, years old; Pink’s two children, Charles and 
Henry; Dinah, black woman, 35 years old; Amarilla, a 
yellow girl, 5 or 6 years old; Fanny, a yellow girl, 3 or 4 
years old; Emeline, a yellow girl, 2 years old; Tom, a 
black man ; Sarah, a black woman; Antoinette, a yellow 
girl, 7 or 8 years old; Clarissa, a black girl, 14 years old ; 
Camilla, a black girl, 12 years old; Nancy and child, « 
woman, 35 years old; Ellen, a girl, 10 or 11 years old; 
Sam, a black, man 30 years old. 

And also, at the same place, on the 9th January, 1843, 
the following slaves, to wit: Jeff, a black man, 35 to 40 
years old; Isaac, a black man, 20 years old; Allen, a 





_ black man, 29 years old; Cato, a black man, 35 or 40 years 


old; John, a yellow man, 40 years old; Joe, a black man, 
20 years old; Amos, a yellow man, 28 or 30 years old; 
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Patsey and child, a dark woman, 28 years old; Sally, a 
black woman, 40 years old; Andrew, black boy, 11 years 
old; Albert, yellow man, 20 years old; Irene, yellow 
girl, 13 years old; Jane and child, yellow woman, 18 years 
old : 

In satisfaction of said order and execution. 

N. HAWLEY, 
Marshal District of Apalachicola. 

December 17th, 1842. 

It is admitted by counsel for Carter that the levy therein 
referred to was made and directed by Farish Carter, that 
the negroes were sold according to the advertisement, and 
that the said Carter received the proceeds of sale. It is 
further admitted on the part of Carter’s counsel, that such 
of the negroes named in the declaration of Bennett as are 
described or named in said advertisement, were in the pos- 
session of Bennett when the levy was made. That such of 
the negroes named in the declaration of Farrior as are de- 
scribed or named in said advertisement, were in the pos- 
session of Farrior when the levy was made. That such of 
the negroes named in the declaration of Roberts, Allen & 
Co. as are described or named in said advertisement, were 
in the possession of Roberts, Allen & Co. when the levy 
was made. Itis further admitted by counsel for Carter 
that said negroes were levied on by Hawley, the Marshal, 
by the direction and order of the said defendant, and that 
in pursuance of said orders and direction of said Carter 
said negro slaves were taken from the possession of plain- 
tiff, and that said levy and seizure by said Marshal was 
previous to the commencement of said suits, and that said 
negro slaves were sold by said Marshal under the direction 
and at the instance of said Carter, and for his use and ben- 
efit. Defendant further agrees to admit, if required by 
plaintiff on the trial, that defendant, Carter, has recovered 
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a judgment in the State of Georgia against plaintiff, Ben- 
nett, for the following named negroes, to wit : Cato, Elias, 
Sam, John, Charles, Henry, Dinah, Antoinette, Fanny, 
Emeline, Amarilla, Nancy and Enoch, that said last men- 
tioned sixteen negroes are a portion of those sued for by 
plaintiff, and contended by defendant as having been ta- 
ken from Richard H. Long by plaintiff, Bennett, subsequent 
to these suits. It is understood that neither party admits 
identity of any negroes in declarations or mortgage. No 
understanding or agreement, not signed by the parties, is to 
beconsidered as binding. Depositions’ of Brown may be 
withdrawn, and his testimony and Milligan’s to be taken 
if deemed fit, by plaintiff, provided Brown’s depositions 
now taken are returned to Court, and which either party 
may use if they think fit, if legal testimony. Felton’s tes- 
timony to be re-taken by defendant, if he deems it neces- 
sary, provided the first depositions are returned to the 
Court on trial. Plaintiff is willing towaive any objections 
as to any formalities on the envelope of Felton’s deposi- 
tions now on file. 

December, 1846. 

December 14th, 1848. 

It is further agreed that the paper of 16th day of March, 
1842, signed and sealed by A. T. Bennett and R. J. Floyd, 
and witnessed by J. C. Harris and J. M. Teague, deed., 
shall be read without proof of hand writings of witnesses 
or parties in all cases in Franklin County in which Farish 
Carter is a party. 

The defendant, to sustain his case, relied upon the forego- 
ing agreement of counsel, which had been adduced as a 
part of the plaintiff's evidence, and read to the jury the 
following original mortgage of Warren Jordan to the Geor- 
gia Railroad and Banking Company, viz: 

_ Whereas, an arrangement was entered into on the 28th 
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day of Desebet in the year eighteen handnel and thirty- 
eight, by and between Warren Jordan of said County, and 
the Georgia Railroad and Banking Company, whereby a 
loan of twenty-five thousand dollars was extended by said 
Company to the said Warren, on his note for that amount, 
dated the day and vear aforesaid, payable one hundred and 
éighty- four days after date, to the order of, and endorsed 
by Reuben Thornton, of said County, and secured by a 
mortgage of even date on the property hereinafter describ- 
ed, (with the exception of lot Nu. 285 in the second Dis- 
trict of Baker County in this State, containing 250 acres of 
land,) which said note it was agreed should be renewable 
every six months after the first day of January, 1839, so 
as to be made to fall due on the first days of July and Jan- 
uary in each year for five successive years, from and after 
the said first days of July and January, or on the first dis- 
count days of said Bank succeeding the said first days of 
July and January, 1839, subject to a reduction of 10 per 
cent. at each renewal, or 20 per cent. annually, as the said 
Bank might thereafter require the whole amount of the twen- 
ty-five thousand dollars to be paid by the expiration pr with- 
in the limits of five years as aforesaid from the said first day 
of January, 1839, ‘aden with all interest and expenses tha 
might be required by said Bank, at each renewal, in ac- 
cordance with its rules and regulations, not to exceed the 
rate of 8 per cent. per annum. And whereas, in accord- 
ance with the said arrangement, the said Warren renewed 
his said note so given as aforesaid for $25,000, by giving a 
new one, with the same endorser, to the said Georgia Rail- 
road and Banking Company, on the first day of July, 1839, 
payable six months after date for $22,500, and paying the 
reduction and interest required by the Bank. And where- 
a3, it being now discovered that there has been an omis- 
sion to record the said mortgage, and that the time allow- 
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ed by the statute of the State for that purpose has elap- 
sed, the parties have agreed to remedy the omission by the 
execution of anew mortgage of the same property, with 
the addition aforesaid, and the due record thereof, for the 
security of the said note of $22,500 now remaining in said 
Bank, and of all other notes that may be given in renewal 
thereof, or of each other, and of the interests and costs that 
may accrue on the same: To these ends, therefore :— 
This indenture made and entered into this 30th day of Oc- 
tober in the year of our Lord 1839, by and between the said 
Warren Jordan, of the first part, and the said Georgia Rail- 
road and Banking Company, of the second part, witnesseth, 
that the said Warren Jordan, for and in consideration of the 
premises, and the sum often dollars to him in hand paid by 
the said Georgia Railroad and Banking Company, at the 
sealing and delivering of these presents, the receipt whereof 
is hereby acknowledged, hath given, granted, bargained 
and sold, and by these presents doth give, grant, bargain 
and sell to the said Georgia Railroad and Banking Com- 
pany, the following land, town lots and negroes, to wit :— 
fifteen hundred acres of land immediately adjoining the 
town of Gainesville in the said County of Hall and State 
aforesaid, comprising lots Nos. 149, 150, 152, 153, 167, 
168, and parts of lots 154 and 136, forming one body, lying 
on both sides of Flat Creek, adjoining lands of Cooper, 
Daniel, Mitchell and others ; togeth€r with all the var‘oas 
buildings thereon, comprising six dwelling houses, and a 
great variety of other houses necessary for the different lots 
and settlements thereon: which said tract of land is the one 
whereon the said Warren now resides. Also the f_llowing 
improved lots in the town of Gainesville, to wit: Part of 
11 and 12, with store house and improvements thereon, 
fronting on the public square, adjoining property belong- 
ing to Rivers on the North, and Brown on the South ; lot 
3) 
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No. 28, with the buildings and improvements thereon ; also 
800 acres of land in the second and third Districts of orig- 
inally Early (now Baker) County, in said State, comprising 
six lots on the Colewake Creek, known as Nos. 271, 272, 
273, 274, 275 and 286, adjoining Dennard, John Taylor 
and others. Also on Chickasalratchie Creek, No. 180, 179, 
219, 220, 224, all in the second District, and 181 in the 
third District aforesaid : which said lots or tracts of land 
were conveyed by Jerry Cowles to the said Warren Jordan. 
Also lot No. 285 in the second District of said County of 
Baker, éontaining 250 acres. Also the following negroes, 
to wit: Davy, carriage driver; Albert, house servant; 
Richard, shoemaker; Cato, Ben, Coon, Charles, Billy, 


Tom, Abram, Allen, Henry, Ivey, waggoner; Jeffrey and | 


Horace, Jack, Toin, superior house carpenter ; Amos and 
Moses, good house carpenters, and Lane, making twenty- 
four fellows. Also Isaac, Americus, Elias, Starling, Tom, 
and Rica, six lads nearly grown. Susan and her eight 
children, as follows: Mariah, grown, Amelia, nearly grown, 
Rica, plough boy, Edenboro, Charlotte, Pompey, Sarah 
and William, Narcissa and her four children, Washington, 
Olive, Darby and Clement, Rachel and Her two children 
Ally and Grandison, Martha, a grown woman, Dafney and 
Nancy, two women, Jainey and her child Caroline, Dinah 
and her four children, Irene, Antoinette, Marcus and Am- 
arilla, Penny, a woman, Patty and her child, Rose and her 
seven children, Clarissa, Joe, Emeline, Camilla, Ellen, Ara- 
minta and Angeline; two Sarahs, women, Patsey, a valu- 
able cook, Mary, house servant and seamstress, Sarah, cook 
and washer, Fada and Rhoda, two women, Harriet and 
her two children, Frances.and Monroe; Siller and her 
child Major; Gilbert, Ferrel and Andrew, three lads :— 
Together with all and singular the rights, members and 
appurtenances to the said lands belonging or in any wise 
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appertaining, to have and to hold all the above bargained 
property, to the only proper use, benefit and behoof of the 
said Georgia Railroad and Banking Company, their suc- 
cessors and assigns forever, in fee simple. And the said 
Warren for himself, his heirs, executors, administrators, 
the above bargained property unto the said Georgia Rail- 
road and Banking Company, will forever warrant and de- 
fend against the claims of all persons whomsoever: Pro- 
vided nevertheless, that if the said Warren Jordan, his 
heirs, executors and administrators, shall well and truly 
attend to the renewal of the said note for $22,500, now re- 
maining in the said Georgia Railroad and Banking Com- 
pany, at their office or banking house in Athens, and of 
all notes that may be given in renewal thereof and of each 
other, and punctually pay all reductions and discounts 
which shall become due thereon according to the true in- 
tent and meaning of these presents, so as to complete the 
payment of the whole $25,000 originally borrowed by the 
said Warren trom the said Company within the five years 
as above specified, from the first day of January, 1839, to- 
gether with all interests, costs and charges of any kind that 
may arise from any defalcation, and so to or cause the same 
to be done, then and from thenceforth, as well this inden- 
ture and the right of property thereby conveyed, as the 
said note now renewed as aforesaid, and all others given 
in renewal thereof or of each other, shall cease, determine, 
and be void to all intents and purposes; but in default 
thereof, according to the plain tenor and meaning of these 
presents, the said Georgia Railroad and Banking Company 
shall have the right, and is hereby vested with the power, 
of foreclosing this mortgage, according to law, and to sell 
so much of the property hereby qonveyed, as will satisfy 
all degal demands of the said Georgia Railroad and Bank- 
ing Company against the said Warren Jordan growing out 
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of his defalcation or failure to comply with the conditions 
and requirements of this mortgage, and after paying all 
the principal, interests, cost, and charges on the same, that 
he, the said Warren, may by law be held liable and res- 
ponsible for—the balance, if any, shall be paid over to 
the said Warren or to his legal representatives, and the 
balance of the property not sold, shall likewise be imme- 
diately [turned over] to the said Warren or to his legal 
representatives, re-conveyed by the said Georgia Railroad 
and Banking Company. 

In witness whereof, the said Warren Jordan hath here- 
unto set his hand and seal, this 30th day of October, 1839. 

WARREN JORDAN, [Seat.] 
Signed, sealed and delivered in presence 
of Revsen Tuornton, 
Grorce Mercn, J. P. 

He next offered the following original notes, purport- 
ing to be drawn by W. Jordan, and endorsed by Reuben 
Thornton, both dated July 1st, 1841. The one for fifteen 
thousand dollars, payable six months after the date there- 
of, and the other for six hundred and twenty-seven dollars, 
payable also six months after the date thereof, which notes 
and endorsements thereon are in the following words and 
figures, to wit : 
$15,000. 

Six months after date, I promise to pay to the order of 
Reuben Thornton, at the Bank of the Georgia Railroad and 
Banking Company, in Athens, fifteen thousand dollars. 
Value received. 

WARREN JORDAN. 

July 1, 1841. 

January 4, 1842.—Endorsed, Revsen Tuornton. 
$627 00. ; 

Six months after date, I promise to pay to the order of 
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Reuben Thornton, at the Bank of the Georgia Railroad 
an1 Banking Company, at Athens, six hundred and twen- 
ty-seven dollars. Value received. 

WARREN JORDAN. 

July 1, 18-41. 

Endorsed, Reveen Trornton. 

Which said notes, upon motion of plantiff’s counsel, 
were ruled out by the Court, upon the ground that they 
did not appear to be the debt of the mortgage, (before the 
necessity of proving hand writing,) and not allowed to be 
read in evidence—to which ruling, defendant by his coun- 
sel excepted. 

The defendant then read the following assignment of 
said mortgage above recited, from said Georgia Railroad 
and Banking Company to Farish Carter: 

Georgia : 

Know all men by these presents that the Georgia Rail- 
road and Banking Company, for and in consideration of 
the sum of sixteen thousand one hundred and thirty-six 
dollars and thirty nine cents, to them paid by Farish Car- 
ter, Esquire, of Scotsboro, in said State, at or before the 
delivery of these presents, the receipt whereof is hereby ac- 
knowledged, have bargained, sold, assigned, set over, and 
by these presents do bargain, sell, grant, assign, and set 
over unto the said Farish Carter, his heirs and assigns, a 
certain mortgage deed entered into on the thirtieth day 
of October, in the year of our Lord, one thousand, eight 
hundred and thirty nine, between Warren Jordan, of Hall 
County in said State, as mortgagor, and the said Georgia 
Railroadand Banking Company as mortgagees, which said 
mortgage deed was recorded on the day and year aforesaid 
in the Clerk’s office of the Superior Court of said County, 
in book E, folios 261 to 263, and on the sixteenth day of 
December, in said year, in the County of Baker in said 
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State, in the Clerk’s office ofthe Superior Court of the said 
last mentioned County, in book 7, pages 181, 182, 183, 184, 
185, and 186, as by reference thereto will appear, together 
with the lands and negroes, houses and buildings therein 
mentioned and described, with the rights, members and 
appurtenances thereunto belonging, and all theestate, right, 
title and interest of the said Georgia Railroad and Bank- 
ing Company therein, to have and to hold, all ‘and singu- 
lar, the premises hereby granted and assigned unto the 
said Farish Carter, his heirs and assigns forever, without 
recourse in any event tothe said Georgia Railroad and 
Banking Company, subject nevertheless to the rights and 
equity of redemption of the within named Warren Jordan, 
his heirs and assigns in the same. 

In witness whereof, John P. King hath signed these pres- 
ents as President, and James Camak hath countersigned 
the same as Cashier of the said Georgia Railroad and 
Banking Company, and affixed the seal of the said corpo- 
ration hereto, this thirty-first day of May, in the year of 
our Lord one thousand eight hundred and forty-two. 

JOHN P. KING, [Seat.] 
Pres’t Ga. R. R. & B. Co. 

On the part of the defendant the deposition of Reuben 
Thornton was next read to the Jury. This witness depos- 
ed to the following circumstances, under which he recei- 
ved a bill of sale of a large number of slaves from Warren 
Jordan, and also to the circumstances under which he al- 
leges he sold said slaves to Floyd and Bennett, viz: 

About the first of March, 1842, Warren Jordan employ- 
ed Jeptha C. Harris, Esq., of Albany, Geo., to take charge 
of about eighty negroes, for the purpose of carrying them 
to Texas and settling a plantation for him, giving to Har- 
ris a power of attorney to control, protect and manage said 
property. Harris proceeded with the negroes to Apalach- 
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icola, on the steamboat Louisa, which was the property of 
A. T. Bennett, for which passage he paid to James Y. 

Smith, (who then commanded the boat,) a likely young 

fellow, that would now command from six to seven hun- 

dred dollars. After landing with the negroes at Apalach- 

icola, Harris went into the custom-house, for the purpose 

of procuring a certificate of clearance, which appeared to be 

a pre-requisite to their being shipped, and while there the 
negroes were arrested by the deputy marshal, N. Baker, 
under a false attachment sued out by one John H. Watson, 
as agent for the Central Bank of Georgia, vs. one J. L. 
Hodges, and were taken from the possession of Harris, by 
the Marshal, and placed in jail. Harris being unable to re- 
plevy the negroes, determined to return to Georgia and in- 
form their owner of their situation, when Bennett tendered 
his services to accompany him, and did go with him to the 
plantation of Warren Jordan, in-Baker County, where Jor- 
dan was then staying. About half an hour previous to 
their arrival at Jordan’s plantation, witness had also arri- 
ved there, and Harris and Bennett both represented to 
witness and Jordan the facts above detailed; they also 
represented Bennett as being a respectable citizen of Apa- 
lachicola, with thirty thousand dollars, for the truth of which 
Bennett frequently appealed to Harris’ knowledge of him, 
&c., and stated that he was so kindly disposed to aid Col. 
Jordan in the liberation of his property that he had come 
all the way to tender him the use of his name or his ser- 
vices in any way that would effect that object; they fur- 
ther stated that Bennett and his friends had further offer- 
ed to afford Harris security to replevy the negroes, which 
could not be done under the power of attorney he then had; 
they had, therefore, come to the conclusion that it would 
be best to obtain a bill of sale to the negroes from Warren 
Jordan to Harris, for the purpose of enabling Harris to 
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claim the negroes, which being done, there would be no 
further difficulty in replevying them, as Bennett and his 
friends could and would give any security that the mar- 
shal would require. As witness was there, Harris propos- 
ed to Col. Jordan to intercede with witness to go with 
them to Apalackicala, and to make to him a bill of sale to 
the negroes, for the purpose of replevying them. This ar- 
rangement Bennett strongly backed, and urged both to Col. 
Jordan and witness that the bill of sale should be executed 
tohim. Witness objected, and replied to his proposition 
that he had a power of attorney from Warren Jordan, reg- 
ularly executed and recorded, constituting him his agent 
in any State or Territory in the Union, which was amply 
sufficient to enable him to replevy the negroes—to which 
Bennett replied that his friends at Apalachicola were re- 
spectable and wealthy merchants, but they knew but little 
about legal matters, and they had been advised by counsel 
that the negroes could not be replevied unless the person 
had a bill of sale to them, and that unless he took one, it 
would be gut of his power to afford him the aid he desired 
to do. It was finally settled and agreed that witness 
should take the bill of sale, upon a pledge of honor from 
Bennett, made both to Jordan and witness, and over and 
over repeated, that himself and his friends would afford 
ample security to enable him to replevy the negroes. Un- 
der these promises, and for the satisfaction and gratification 
of Bennett, witness received the bill of sale from Jordan to 
the negroes, to which Bennett and [Harris were subscribing 
witnesses, and for the sole and only purpose of enabling 
him to replevy them forthe beneiit of Warren Jordan, who 
was the true and bona fide owner of them. Inthe event 
of witness having to claim the negroes personally, he 
thought it best to execute his note to Jordan for something 
like the value of the negroes, and some money was laid on 
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the table at the time the bill of sale was signed, and which 
was taken up again by witness in the presence of the wit- 
nesses to the bill of sale, and put in his pocket, they know- 
ing that not one cent was actually paid, or even intended 
or expected to be paid, and that the note which was exe- 
cuted by, witness to Jordan was not accepted, or intended 
by either of them ever to be paid, which facts were as well 
known and understood by Bennett as by themselves, the 
whole being done to place matters in a form toplease Ben- 
nett, and thereby secure his promised aid in procuring the 
security necessary to replevy the property. 

—That onthe arrival of witness at Apalachicola, he 
found it impossible, in consequence of the character and 
amount of the bond required, to replevy the negroes—that 
Bennett could not render him the assistance which he had 
promised, and that he then determined to make it the in- 
terest of some person to aid him in his object and purpos- 
es, by making an offer of a portion of the negroes as an in- 
ducement. This he accordingly did, but was not success- 
ful—that he finally sold the negroes to Bennett and Floyd, 
as they were, in the jail of Franklin County, stating to the 
purchasers at the time that he had no valid title to them, 
and that he did not mean by the sale to interfere with the 
rights of Warren Jordan or his creditors. 

He moreover required from Bennett, as a condition of 
sale, a written acknowledgment under the hands and seals 
of himself and Floyd, that they bought the negroes with- 
out delivery, as they stood in the possession of the Marshal, 
subject to all the liabilities that were against them in the 
way of debt, either by note, judgment, or mortgage, in the 
State of Georgia, either as the property of” Jordan or him- 
self, which paper, bearing the same date as the bill of sale 
made by witness, is in these words, viz: 

3 
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Territory or Frorina—Frankurn Covnrty. 

Whereas, Reuben Thornton, of the County of Hall and 
State of Georgia, has this day sold to R. J. Floyd and A. 
T. Bennett, the following negroes, which are now in the 
hands and possession of the Marshal under an attachment 
sued out against one J. L. Hodges, to wit: old Tom, Dick, 
Allen, Cato, Charles, Gilbert, Amos, Merida, Elias, Jack, 
Abram, Major, Ben, Sam, Jeffrey, Rica, Moses, Americus, 
Albert, Billy, Isaac, John, Coon, Joe, making twenty-four 
fellows ; Grandison, Fayett, Andrew, Virgil, Washington, 
Tom, Marcus, Clem, William, Monroe, Wylie, Charles, 
Simeon, making thirteen boys; Sarah, Martha, Patsey, 
Jane, Susan, Narcissa, Jinsey, Dinah, Iarriet, Fada, Ma- 
riah, Milley, Rachel, Penny, Sally and Nancy, making 
sixteen negro women; Charlotte, Caroline, Antoinette, 
Camilla, Frances, Lucinda, Ellen, Sarah, Amanda, Fanny, 
Avarilla, Mary, Crissa, Abby, Clarissa, and Jenny, making 
seventeen girls; Jenny, William, Henry, Albert, Corne- 
lius, Randle, Henry, and Emeline, making eight infants, 
which said negroes are sold by the said Thornton to us, the 
said R. J. Floyd and A. T. Bennett, subject to all the lia- 
bilities that are against them in the way of debt, either by 
note, judgment, or mortgage in the State of Georgia, either 
as the property of Warren Jordan or the said Reuben 


‘Thornton, the said Reuben only warranting the same 


against himself and his heirs. This is therefore given by 
us to show that if any of said property should be lost by 
suit in consequence of any claims as aforesaid, that it is 
to be no offsett or plea against the payment of the note of 
seven thousand dollars, bearing even date with these pre- 
sents, given by said Bennett and Floyd in payment for 
said negroes, as witness our hands and seals, this 16th day 
of March, 1842. 


R. J“ FLOYD, [Srat.] 
A*T. BENNETT, [Serat.] 
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Which acknowledgment, under the hands and seals of 
Floyd and Bennett, was signed, sealed, and delivered in 
the presence of J. C. Harris and J. M. Teague. 

The defendant then exhibited to the jury the record of 
the proceedings, and decree and judgment of foreclosure 
in the case of Farish Carter, Assignee of the Georgia Rail- 
road and Banking Company—the executien issued thereon, 
together with the necessary evidence of levy and sale by 
the Marshal. 

There was a vast amount of: other testimony introduced 
and read on the trial of the cause, not however deemed 
material to be herein set out or stated. 

The following instructions were asked by defendant’s 
counsel, viz: 

1st. That a party cannot be admitted to gainsay or deny 
his own solemn oath of record made in this Court, setting 
up the facts sworn to as a defence in the action, and when 
such oath is introduced to the jury, it is conclusive against 
the party making such oath, and the highest possible evi- 
dence—which first instruction was refused by the Court, 
and instead thereof, the Court gave the following: 

Instruction first given. Instead of the firs t, “I state to 
the jury, that a party cannot be admitted to gainsay or 
deny his own solemn oath of record made in a Court, set- 
ting up the facts sworn to as a defence to the action; but 
he may be permitted to explain it, and to show that it was 
made in ignorance of his rights, or under a misapprehen- 
sion in regard to them. 

2d. Second instruction asked. That a party cannot 
claim title to property in any Court of this State, when 

*such claim comes through such facts as are sworn to in the 
plaintiff’s affidavit introduced in this trial, dated 24th July, 
1844, and filed in the suit of Charles T. Thornton, to fore- 
close a mortgage against Bennett and Floyd, a copy of 
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which is herewith filed, marked A. Such affidavit is con- 
clusive against Bennett, as proof of the facts there sworn. 
The following is the affidavit referred to: 
Franxuun Superior Court, on Perition to Foreciose 
Morreace. 
A. T. Bennett, impleaded with R. J. Floyd, 
ads. 
Charles T. Thornton. 

The defendant, in pursuance of law, files herewith the 
following objections to the decree of foreclosure, herein 
protesting in the first place that the plaintiff is not entitled 
to the same, for objections apparent in the said proceedings, 
for which the same should be dismissed. The defendant 
sets forth that the note of $7,000 which said mortgage was 
given to secure, was made and executed in consideration 
and payment of ccrtain negro slaves sold to defendant on 
the 16th day of March, in the year 1842, the same being 
specially set forth in a bill of sale executed by one Reuben 
Thornton to defendants; that said slaves, being the prop- 
erty ef one Warren Jordan in the State of Georgia, were 
fraudulently, clandestinely, covinously, collusively, wick- 
edly, illegally, and improperly, against the laws of said 
State run off, removed and carried away from said State 
by said Jordan and said Reuben Thornton, said removal — 
being made, executed, contrived and devised of fraud, 
covin, collusion and guile, to convey them from said State 
out of and beyond the United States, to Texas, to the end, 
purpose, and intent to convert them to their own use and 
profit, and to delay, hinder, and defraud the Georgia Rail- 
road and Banking Company and others, to whom said 
slaves had been mortgaged, and other creditors in said 
State of Georgia, contrary to the laws of said State; that 
the sale to said defendants by the said Thornton and the 
giving and taking of the said note of $7,000 and its assign- 
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ment to plaintiff, was in pursuance and consummation of 
the same wicked, fraudulent, corrupt, illegal, covinous and 
improper design, contrivance and purpose, and the assign- 
ment of said note to said plaintiff was under suspicious 
circumstances not in the usual course of trade, without 
consideration and fraudulent; that said negroes being 
over the age of twelve years were imported into this 
Territory by said Jordan on the — day of March, 1842, 
from said State of Georgia, without any design of making 
a settlement in this Territory, and without having obtained 
a certificate signed by a Judge of the County Court or two 
Justices of the Peace of the County from which they were 
brought, containing a particular description of the stature 
and complexion of said slaves, together with their names, 
ages, and sex; and furthermore, that they have not been 
guilty of orcommitted murder, burglary, arson, or other felo- 
ny within such State, as required by the laws of the Terri- 
tory, and in defiance thereof, and further, that said slaves 
having been brought into this Territory as merchandize, 
were sold to defendants by said Thornton on the day 
of March, 1842, at Apalachicola, in the Territory of Flor- 
ida, where they were first sold in this Territory without 
coming to be registered with the Clerk of the County Court 
of Franklin County, the certificate required by law as 
aforesaid, containing a particular description of said slaves 
as aforesaid, and that they were not guilty of and had not 
committed murder, and the other crimes aforesaid, in said 
State, and that said slaves were sold to defendants by said 
Thornton and said Jordan, without having obtained the 
certificate of description required by said statute, and 
without complying with the law of this Territory entitled 
an act relating to crimes and misdemeanors committed by 
slaves, free negroes, and mufattoes. And defendant saith 
that on account of the defences and causes herein set forth, 
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as well as in the action at law on the said note to which he 
refers, and makes a part of his objections herein, he ought 
not to be compelled to pay said note and mortgage, the 
same being on account thereof, and the reasons and causes 
herein set forth, null and void. 
THOMAS BALTZELL, 
For Defendant, Bennett. 
Territory or Frorma, Jackson Country. 

Before me personally appeared A. T. Bennett, defendant 
in the above suit, who being duly sworn, saith that the 
matters above stated, so far as they are inserted from his 
own knowledge and belief, are true, and so far as made 
from the knowledge of others, he believes to be true. 

A. T. BENNETT. 

Sworn and subscribed before me, 24th July, 1844. 

R. BALLARD, J. P. 

Which was written across by the Court and refused in 
these words: ‘ Refused because the law is so mixed with 
fact in the instruction asked, that one cannot be given 
without the other.” 

3d. Defendant next asked his third instruction in these 
words : that no man can claim title to property sworn by 
himself to have been acquired by a direct violation of the 
statute of frauds, as against the parties intended to be de- 
frauded, (which the Court altered by adding thereto the 
words, “‘ unless he shews that he made such oath under a 
misapprehension as to the.law or the facts or the evil,’’) 
which instruction, so altered, the Court gave. 

4th. The defendant then asked his fourth instruction, viz: 
That running off mortgaged negroes is felony by the law 
of Georgia, punishable by confinement in the penitentiary, 
and no man can claim property acquired through a felony, 

‘with notice of the facts, and bis own affidavit ‘of the facts 
is conclusive upon him. And defendant’s counsel offered 
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to read to the Court said Georgia statutes from a printed 
statute published and printed under and by authority of 
the State of Georgia. - (This offer to read the laws of Geor- 
gia was not made, however, by defendant’s counsel until 
the argument of counsel on both sides had closed, and af- 
ter instructions had been prayed for and given up to in- 
struction 4th.) Which the Court refused to hear read, and 
refused to give the instruction, and wrote thereon these 
words : “ What the law of Georgia is must be proven.” 

5th. The defentlant’s fifth instruction then asked—the 
Court then gave, after including therein the words here 
written in brackets, that a voluntary bill of sale, in which 
no money is paid, [or other valuable consideration given, ] 
carries no title against prior creditors, especially mortgage 
creditors ; and even if another person should buy for mo- 
ney, with notice of the person holding under such bill of 
sale, such new party can claim no title against prior cred- 
itors or mortgagees. 

Defendant’s® sixth instruction was then given by the 
Court in these words, without alteration viz: that a mort- 
gagee has an absolute title, subject to be defeated by pay- 
ment at the day, and after the day passed, the mortgagor 
has no title whatever at law, and an action of trover can- 
not be maintained by him or his assignee. 

7th. The Court next gave, without alteration, defend- 
ant’s seventh instruction, viz: After mortgage is past due, 
the title in personal property is fixed in the mortgagee, 
and he cannot be guilty of a conversion, because the prop- 
erty is in the mortgagee, and trover cannot be maintained 
against him. , ° 

8th. The Court then gave, without alteration, defend- 
ant’s eighth instruction, viz: The equity of redemption is 
only a title in equity—can only be set up in equity, and 
even there the party must come with clean hands and the 
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utmost purity; the least fraud would put him out of 
Court. 

9th. Defendant’s ninth instruction [is] in these words: 
That the title to the sixteen (thirteen) negroes mentioned 
in the action of trover in Georgia, was decided in that case 
to be in Farish Carter, and the jury cannot reverse or re- 
view that decision, and must throw that number of negroes 
from their consideration—w hich the Court refused, writing 
thereon “ refused,” because involving facts upon which the 
Court is prohibited from instructing the jury. 

10th. The tenth was waived and erased. 

11th. Theeleventh was given, without alteration, by the 
Court thus: That aclaim bond without securities is no 
claim bond, and an attachment which contains no descrip- 
tion of personal property, and an affidavit which gives no 
description of the property, amounts to no claim under the 
statute, and would be disregarded by the Court. 

12th. The defendant’s twelfth instruction was then giv- 
en by the Court, without alteration, viz: When a party 
claims under another whose rights have been regularly 
adjudicated, such adjudication bars the party so claim- 
ing. 

13th. Defendant’s thirteenth instruction was in these 
words : The record in the ease of Peninah W. Thomas vs. 
Farish Carter being in evidence before the jury, and com- 
mented on by plaintiff, is conclusive as to any subject 
matter decreed upon in said record; and if the record 
shows that a foreclosure has been had- in Georgia on the 
personal property by said mortgage conveyed on the fifth 
July, 1842, the titles to the personal property became ab- 
solute in the mortgagee—an action of trover for said per- 
sonal property, subsequently commenced by the mortga- 
gor, or any person claiming by, through or under him, 
cannot be maintained—which the Court refused, writing 
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on the same “ refused,” because it is not conclusive against 
any but those who are parties or privies to the record. 

14th. Defendant’s fourteenth instruction was then given, 
without alteration, except the addition in brackets at the 
end, viz: A party whose title is tainted with fraud, can- 
not rely upon such title to object to the regularity of a de- 
cree rendered in favor of the creditor against the debtor, 
who did so fraudulently part with his title; and this will 
apply in the case of a foreclosure of mortgage by mortga- 
gee, against mortgagor, where the decree is attacked by 
any one claiming title under a mortgagor who has fraudu- 
lenly conveyed his equity of redemption to hinder and de- 
lay the mortgagee, [such person being cognizant of the 
fraud at the time of his purchase. | 

15th. Defendant’s fifteenth instruction was then given 

by the Court, without alteration, to wit: Ifa common law 

| judgment is rendered against a party who could not there _ 
) defend his rights, a Court of Equity will interfere by in- 
junction, upon proper showing, to stay the proceedings at 
law. 

16th. The defendant then asked his sixteenth instrue- 
tion, in the words f lowing, which the Court refused as 
written, but gave with the additional words in brackets 
below, viz: In cases of foreclosure at common law under 
our statute, any person claiming by, through or under a 
mortgagor, can come in and state his objections, under 
oath, showing cause against foreclosure of the mortgage 
property—to which the Court added, [“ provided, he is 
served with legal notice, either personally or by advertise- 
ment.””] 

17th. The Court gave defendant’sseventeenth instruction, 
without alteration, viz: The doctrine of notice applies only 
to bona fide purchasers. 
4 
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18th. Defendant then asked an instruction that plain- 
tiff, to maintain trover, must prove as follows : 

1st. That he had a right to the property claimed, and 
was entitled to the immediate possession of the same at 
the time the action was commenced. Which was given. 

2d. That plaintiff must prove a conversion by the defen- 
dant at or before the commencement of the action. Which 
was given. 

3d. That no such property or possession can be maintain- 
ed against a prior creditor of the vendor, Thornton or Jor- 
dan, unless such property or possession was obtained bona 
fide. Which ‘was refused by the Court, and written upon 
“ Mixed with fact.” 

4th. That a possession obtained by fraud cannot be set 
up as a possession in which to sustain trover. Which was 
given by the Court. 

To all of which several rulings and opinions of said 
Court against defendant upon the questions of evidence, 
and refusals to charge and instruct, and alterations of in- 
structions, defendant, by his counsel, excepted, and pray- 
ed that his bill of exceptions might be signed and seal- 
ed by the Court, which was accordingly done; and this 
constituted the defendant’s first bill of exceptions. 

After the rendition of the verdict in this cause, the de- 
fendant’s counsel moved for a new trial, on the following 
grounds to wit : . 

1st. The verdict is against the law, and against the in- 
structions of the Court. 

2d. Against the evidence. 

3d. Against the weight of evidence. 

4th. Excessive damages. 

5th. Verdict gives interest as well as hire and excessive 
valuations. 

6th. Verdict exceeds the whole amount claimed and the 
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amount of all the slaves, as valued in the declaration men- 
tioned, when plaintiff, at the trial, admitted, and the same 
was proved, the re-capture of sixteen of said negro slaves, 
and abandoned his suit for the same. 

ith. The verdict is indefinite, in finding costs as part of 
the damages. 

8th. The jury gave a verdict beyond the value of prop- 
erty proved by any evidence. 

9th. Surprise in ruling out testimony ‘by the Court. 

10th. Because plaintiff claims title through an act which 
it appears by his own oath, unexplained, was a felony in 
Georgia. 

11th. Because no conversion was proved, and said ver- 
dict is in other respects unlawful and informal. 

Which said motion was overruled by the Court, and a 
new trial refused, to which refusal and opinion, defendant, 
by his counsel, excepted ; and this constituted defendant’s 
second bill of exceptions. 

And said motion for a new trial having been overruled 
as aforesaid, the said Court adjourned until Tuesday, the 
26th, at nine o’clock, the 24th being the Sabbath, and the 
25th Christmas day, and on the opening of the Court on 
Tuesday, the defendant, by counsel, moved the Court in 
arrest of judgment, and that said cause be dismissed from 
this Court, with the order to the Clerk to transfer the pa- 
pers to the District Court of the United States for the North- 
ern District of Florida, or hold said papers and proceed- 
ings subject to any order of transfer or demand from said 
District Court, and upon said motion defendant’s counsel 
shewed to the Court that this cause was instituted by a 
writ of which the following ,was admitted by counsel of 
plaintiff to be a true copy, as well ax of the endorsements 
thereon, the original having been lost or mislaid : 
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In THE NAME OF THE TERRITORY OF FLoRIDA. 
To the Marshal of the Apalachicola District— Greeting. 

We command you that you summon Farish Carter to be 
and appear before the Judge of the Superior Court of 
Franklin County, at a Court to be held in the city of Ap- 
alachicola on the fourth Monday of March next, to answer 
Archibald T. Bennett of a plea of trespass on the case, 
damages twenty thousand dollars, and have then and there 
this writ. 

Witness, George F. Baltzell, Clerk of our said Court at 
Apalachicola, this 17th day of December, 1842, and of 
the Independence of the United States the sixty-seventh 
year. 

(Signed,) GEORGE F. BALTZELL, Clerk. 

On which writ were the following endorsements : 

Archibald T. Bennett vs. Carter. Summons issued 17th 
December, 1842. 

Served by handing a copy to Farish Carter, December 
17th, 1842, 

RICHARD J. YOUNG, 
Deputy Marshal, for 
H. Hawtrey, Marshal. 

The declaration and plea were then exhibited to the 
Court, and the various entries made on the record of the 
Superior Court of Franklin County, prior to the third of 
March, 1845, as well as those made subsequent to the ad- 
mission of Florida into the Union. 

Defendant then offered to prove that Farish Carter was, 
at the commencement of said action, and has been at all 
times since, a citizen and resident of the State of Georgia, 
which fact was admitted by counsel for plaintiff. 

Plaintiff then showed, by the evidence of William Val- 
leau, Clerk of this Court, that after his election as such 
Clerk, at the first State election, holden in 1845, he re- 
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ceived from George F’. Baltzell, the late Clerk of the Su- 
perior Court of Franklin County for the Apalachicola Dis- 
trict, the records of said Court, and all the papers in the 
said cause, which are now in Court, and that said papers 
were by him filed, and so have since remained in this 
Court. 

And the following order hereto appended from the Dis- 
trict Court of the United States, was served upon him, but 
he did not give up or surrender the papers, records and 
proceedings in these cases, or any of them : 

In District Court of the United States, for the Northern 
District of Florida. 
_ Ar Juper’s Cuamsers, } 
St. Augustine, 29th March, 1847. { 

Whereas, in and by an act of Congress, approved 22d 
February, 1847, entitled an “‘ Act to regulate the exercise 
of the appellate jurisdiction of the Supreme Court of the 
United States in certain cases, and for other purposes,” it 
is enacted that all and singular the records of the proceed- 
ings in the several cases which were pending in the Supe- 
rior Court of the late Territory of Florida, under and by 
virtue of the act of Congress of the 25d May, 1828, entitled 
an Act supplementary to the several acts providing for the 
settlement and confirmation of private land claims in Flor- 
ida, approved 26th May, 1830, and in the several cases 
which were pending in the Court of Appeals of the same 
Territory on the third day of March, 1845, and all and sin- 
gular the records of the proceedings in the several cases 
in which judgments or decrees have been rendered in said 
Courts, on or before that day, and from which writs of er- 
ror could have been sued out, or appeals could have been 
taken, or from which writs of error had been sued out, or 
appeals had been taken and prosecuted to the Supreme 
Court of the United States, according tothe laws of the 
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United States which were in force on the said third day 
of March in the year of our Lord one thousand eight hun- 
dred and forty-five, shall, from and after the passage of the 
first above recited act of Congress, of the 22d February, 
1847, be transferred to and deposited in the District Court 
of the United States for the District of Florida : 

And whereas, it is further enacted in and by the second 
section of the said act of Congress, approved 22d Februa- 
ry, 1847, that it shall be the duty of the Judge of the Dis- 
trict Court of the United States for the District of Florida, 
immediately after the passage of said act to cause the same 
to be notified to the several Clerks of the Superior Courts, 
or to other officers or persons having in their possession or 
custody the records of the proceedings herein above refer- 
ed to and described, and to demand the delivery of the 
same, to be deposited as above specified and required, and 
on the refusal of such Clerk, or other officer or person, to 
comply with such demand, the said Judge is authorized 
and required to compel the delivery of said records, by at- 
tachment, or otherwise, according to law: 

And whereas, in and by a subsequent act of Congress, 
approved 23d February, 1847, entitled an Act to establish 
a Court at Key West, in the State of Florida, and for oth- 
er purposes, it is enacted that the title and name of the 
said District Court of the United States for the District of 
Florida shall hereafter be “the District Court of the Uni- 
ted States for the Northern District of Florida :” 

Now, therefore, in pursuance of the provisions of said 
act of Congress herein first above recited, approved 22d 
February, 1847, it is hereby ordered by the Judge of said 
District Court of the United States for the Northern Dis- 
trict of Florida, that the Marshal of said District, either 
by himself or by any one of his deputies, be and he is 
hereby authorized and required to make known the afore- 
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said act of Congress of the 22d February, 1847, to the late 
Clerk of the Superior Court of the Apalachicola District 
in the County of Franklin, and to the present Clerk of the 
Circuit Court of Franklin County, or to any other persons 
within the late Apalachicola District of the Territory of 
Florida, who may have the possession and custody of any 
of the aforesaid records of the proceedings in the cases 
above mentioned. And it is further ordered, that the said 
Marshal or his deputy shall cause a copy of this order, 
duly certified under the hand and seal of the Clerk of this 
Court, to be served personally on each and every of the 
officers or persons above mentioned, and at the same time 
shall demand from the person on whom the same shall be 
served, a delivery (in pursuance of the act of Congress last 
mentioned) of the aforesaid records herein before men- 
tioned, or of such or so many of such records as may be 
in the possession and custody of such person, and the said 
Marshal or his deputy is hereby authorized and empowered 
to receive-from each or any of the persons or officers afore- 
said so notified by him any of the aforesaid records, which 
such person or officer may deliver to him, and to deposit 
the same with the Clerk of this Court at Apalachicola, or 
such records may be delivered by the persons or officers 
having possession and custody of them directly to or de- 
posited with the said Clerk of this Court at Apalachicola. 

And it is further ordered, that the Marshal who shall 
serve this order and make demand of said records as afore- 
said, shall respectfully request of each of said officers or 
persons on whom the same may be served, a written reply 
or answer to said demand, and also a written schedule of 
any records or papers, which may be delivered by such 
officer or person either to him or the Clerk of this Court in 
pursuance of the foregoing act of Congress or this order. 
And it is further ordered, that the said Marshal or his dep- 
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uty shall, without delay, make full and particular return 
in regard to the execution of this order, and of his doings 


herein, to the Judge of the District Court of the United 


States for the Northern District of Florida. And it is fur- 
ther ordered, that this order be entered of record by the 
Clerk of said Court at Apalachicola, and copies furnished 
without delay to the Marshal or his deputy for service. 
(Signed,) I. H. BRONSON, 
Judge U.S. District Court for the 
Northern District of Llorida. 

I, Joseph S. May, Clerk of the District Court of the 
United States for the Northern District of Florida, in the 
Apalachicola District, do hereby certify that the foregoing 
is a true copy of the original order now on file in my office 
of said Court. 

In testimony whereof, I hereunto set my hand and 


[Sear.] affix the seal of said Court, this the 28th day of 


December, 1848. 
JOSEPH 8S. MAY, 
Clerk U. 8. District Court. 
Defendant having made these facts apparent to the Court, 
contended and stated, in support of his motion aforesaid, 
that it was manifest to the Court that this cause was com- 
menced and came to issue in the District Court of the Uni- 
ted States for the District of Apalachicola, sitting as the 
Superior Court of Franklin County, in the then Territory 
of Florida, a Court established by the Congress of the Uni- 
ted States, and under its jurisdiction and control; and be- 
cause it does not appear how the said cause, and the re- 
cords and papers of the same, were ever legally transferred 
to this Court, or that the same have ever been so transfer- 
red, or that the same are not vet legally remaining in the 
said Territorial Court’s office, or that the same have not 
been removed, and said cause been tried or dismissed, or 
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yet remains pending in the District Court of the United 
States ; and because the Courts established by the Govern- 
ment of the United States have the exclusive right to hear 
and determine all causes legally commenced in the Courts 
established by said Government, unless the same be pre- 
vented by act of Congress, or the consent of the parties ; 
and because, by the act of Congress of 22d February, 1847, 
entitled an act to regulate the exercise of the appellate ju- 
risdiction of the Supreme Court of the United States in 
certain cases, and for other purposes, all the judgments, 
papers and records of said Superior Courts of the Terri- 
tory of Florida, were transferred to the District Court of 
the United States, and all cases pending in any of the Su- 
perior Courts of said Territory of Florida, on the third day 
of March, A. D. 1545, and not legally transferred to the 
said Courts of Florida, and which are claimed to have been 
pending in said Courts after said day, were, by said act, 
transferred to the District Court of the United States for 
the District of Florida, afterwards called the Northern Dis- 
trict of Florida. 

And defendant insisted that said act of Congress, pro- 
prio vigore, transferred said cause to said Court, the same 
having been pending in said Court at said time, and 
never legally transferred to any State Court, and that this 
Court had not then, and never had, jurisdiction to hear and 
determine said cause so commenced and pending as afore- 
said. 

And defendant further referred to the law of Florida of 
the twenty-second day of July, 1845, by which only such 
causes are attempted or pretended to be transferred from 
the Territorial Superior Courts to the Circuit Courts of the 
State, as are not cognizable by the Federal Courts, and 
contended that this cause was commenced in a * Federal 
Court by personal service upon him, and is and hath been 
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at all times since cognizable in a Federal Court, and never 
was transferred legally, or cognizable in this Court.” 

And defendant further showed that, since said act of 
Congress of 1847 was passed, there had been no Judge 
presiding in this Court, who could (as he contended) take 
any action in this ease under the laws of this State, until 
the present term. The only Judges who had, since the 
passage of said act of Congress of 1847, presided in this 
Court, having been the Honorable Thomas Baltzell and 
the Honorable George 8S. Hawkins, as was proved by in- 
spection of the record, and both of whom it appeared by 
the record had been attorneys and counsellors in this case, 
and the same was admitted, and defendant therefore only 
had power to continue said causes ; and defendant conten- 
ded that the continuances before recited as entered in this 
cause in this Court, were null and void, and of no effect, 
this Court never having had possession or jurisdiction of 
the same at any time. 

But said Court having heard argument of counsel on said 
motion, overruled the same, and gave judgment for the 
plaintiffi—to which opinion and ‘overruling defendant by 
his counsel excepted, and prayed that his bill of excep- 
tions might be signed and sealed by the Court, which was 
accordingly done; and this constituted defendant's third 
bill of exceptions. 

The defendant then moved in arrest of judgment, on the 
following grounds, to wit: 

1st. That this Court has no jurisdiction to try the said 
cause, because the record and proceedings therein of right 
belong to the District Court of the United States for the 
Northern District of Florida, holden in the city of Apa- 
lachicola, the same being a part of the unfinished business 
—it being a case pending in the Superior Court of the Ter- 
ritory of Florida at and after the the third day of March, 
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1845, viz: the Superior Court of the Apalachicola District of 

Florida, being a Territorial Court, created and continued 

by act of Congress, up to the admission of Florida as a 

State, from which time the said Court became defunct, 

and the proceedings therein abated, until the same were 

transferred by act of Congress, passed in 1847, to the Dis- 

trict Court of the United States for the Northern District 
of Florida. 

2d. Because Ifon. Grorce S. Hawkins, Judge of the 

Western Cireuit of Florida, was ef counsel in this cause 

—which fact defendant offering to prove, was admitted by 

plaintiff's counsel—and because the Legislature of Florida, 

at its session holden in January, 1848, made special pro- 

vision for the time and manner in- which the said case 

should be tried, and also prescribed how the Judge should 

be selected whe should try the same ; that this case is in- 

cluded in the class of cases about which special legislation 

has been had, and the trial of said cause at this term, by 

‘ the Hon. Tuomas Dovetas, as presiding Judge, who is 

commissioned only as Judge of the Eastern Circuit, and 

not of the Western Circuit, is in direct opposition to the 

Act of January, 1848, in this—that the right to appoint a 

Judge to try causes in which the resident Judge is inter- 

ested, or was of counsel or attorney, is given to the Su- 

preme Court of the State, and not to the resident Judge se 
interested. 

3d. That it does not appear that the requisitions of the 

law have been complied with by the resident Judge, Geo. 

S. Hawxrns, Judge of the Western Circuit, he not having 

made a report of the cases in which he was interested as 

‘ counsel, of which this is one, to the Supreme Court to be 

holden after the passage of said act. 
4th. That the cases in which the resident Judge is inter- 
ested as counsel, of which this is one, are postponed for 
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trial until after the session of the Supreme Court, which does 
not occur until the first Monday in January next, and then 
they are to be tried at a subsequent term, to be designa- 
ted by the Supreme Court. 

5th. That such time has not arrived, such Judge has 
not been appointed, and the said case, which is one of 
those provided for by the act of the Legislature approved 
by the Governor of the State of Florida January 4th, 1848, 
has not been reported by the resident Judge to the Su- 
preme Court of the State, as by said act required. Which 
motion the Court overruled, and to which overruling de- 
fendant, by his counsel, excepted, and prayed that his 
bill of exceptions might be signed and sealed by the 
Court, which was accordingly done; and this constituted 
the defendant’s fourth bill of exceptions. 

The errors assigned are twenty-eight in number, and are 
as follows, to wit: 

I. The Court erred in giving judgment for plaintiff below, 
because the action was brought in December, 1842, in the 
Superior Court of Franklin County, Territory of Florida, 
and in said Court continued until the 17th of February, 
1845, when it was ordered that this cause be continued, by 
consent of counsel, until the newt term, whereby it appears 
that this cause is yet pending in the District Court of the 
United States for the District of Apalachicola, (a Court of 
Federal cognizance and jurisdiction,) unless removed by 
act of Congress to some other Court, and the Circuit Court 
had no jurisdiction to give judgment in this cause. 

II. Because it nowhere appears by what rule, law, au- 
thority or order said Circuit Court obtained jurisdiction to 
hear and determine said cause so commenced and contin- 
ned in the said Superior Court of Franklin County, Terri- 
tory of Florida, and the record showing that the cause was 
so commenced in another Court and another jurisdiction, it 
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must appear, to give validity to the decision of the Circuit 
Court, that such canse came into said Cirenit Court. law- 
fully and regularly for decision, and not so appearing, said 
decision must be reversed. 

IIT. Because the Court erred in ruling out the notes of- 
fered in evidence by defendant. 

P IV. And in admitting the plaintiff's depositions of 
Ephraim W. Johnson and Minor W. Brown. 

V. Because the Court erred in admitting plaintiff’s de- 
position of Benjamin I. Griffin. 

VI. And the deposition of George W. Collier for plain- 
tiff, . 

} VII. And the bonds and affidavit introduced by plaintiff 
as his rebutting testimony, marked No. 10. 

VIII. Because the Court erred in excluding defendant’s 

testimony of the clearance of the slaves at the custom-house 
for New Orleans, and the certificate of Nathan Baker ap- 
| pended thereto, referred to in the testimony of said Baker. 

IX. The Court erred in refusing toinstruct the jury gen- 
erally upon the points of law arising in the case when call- 
ed upon by counsel, and in its construction of the statute of 
1848 upon that subject. 

X. The Court erred in refusing the first special instrue- 
tion asked by defendant’s counsel ; 

XI. And in giving the modified instruction in lieu there- 
of, there being no facts of ignorance or misapprehension of 
rights whatever proved to justify this modification. 

XII. And in refusing the second special instruction 
asked by defendant. 

XIII. And in the addition or qualification made to de- 
fendant’s third special instruction asked, there being no 
) evidence to justify said addition. 

XIV. And in adding the qualification (“or other con- 
sideration given,””) to defendant’s fifth instruction, there 
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being no evidence to authorize it, and the bills of sale pur- 
porting to be for money. 
XV. The Court erred in refusing defendant’s ninth in- 





struction. 

XVI. And his thirteenth instruction. 

XVII. And in adding the qualification in brackets to 
defendant’s fourteenth instruction, to wit: ‘Such person 
being cognizant of the fraud at the time of his purchase,” 
and in refusing to give such instruction as asked, without 
qualification. 

XVIII. And in refusing the sixteenth instruction of de- 
fendant as asked, and adding the qualification, ‘ provided 
he is served with legal notice, either personally or by ad- 
vertisement,”—the same being unnecessary under the 
statute, and the qualification calculated to mislead. 

XIX. The Court erred in refusing to give the third 
clause of defendant’s eighteenth instruction. 

XX. And in refusing his motion for a new trial. 

XXI. The Conrt erred in refusing to arrest the judgment 
and dismiss the cause, and order the Clerk to transfer the 
papers to the District Court of the United States. 

XXII. And in not arresting the judgment for reasons 
assigned in defendant’s fourth bill of exceptions. 

XXIII. That Thomas Douglas, who rendered the judg- 
ment, committed errer in so doing in this—that he was 
elected and commissioned as Judge of the Eastern Circuit, 
and George 8S. Hawkins was elected and commissioned as 
Judge of the Western Circuit, and Franklin County is in 
said Western Circuit, and said Hawkins had been of coun- 
sel in this cause, and in such case said Hawkins had no 
power to preside himself, or to select the Judge who should 
preside in his place at the trial of this cause; but it was 
provided by the act of January 4th, 1848, that the selec- 
tion of the Judge who should try such causes should be 
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vested in the Supreme Court of the State, whose duty it is 
made in such case to assign one of the Judges thereof, not 
interested, or otherwise disqualified to try such cause, and 
said Thomas [Douglas] had not been selected or assigned, 
but only claimed to sit as by request of said Hawkins. 

XXIV. That said Douglas erred in entering judgment 
upon said verdict—the same being illegal, having been 
rendered by twelve men not authorized by law, and with- 
out the presence of the Judge of said Court, George 8. 
Hawkins, during the trial of said cause. 

XXV. That the Court erred in rendering judgment, be- 
vause the verdict is general for the plaintiff on the issue 
for more than the whole amount of damages claimed, when 
plaintiff in open Court admitted the capture of certain of 
the slaves, to wit: sixteen in number, amounting to the 
aggregate value of $ ———., and abandoned his action as 
to them—and yet the verdict finds for plaintiff for all, and 
makes no distinction. 

XXVI. The Court erred in rendering judgment upon 
the verdict, which is for more than the aggregate of all the 
values in the declaration alleged, for all the slaves not re- 
‘aptured and abandoned in this action—and there is no 
count or claim in the declaration for any further amount 
no claim for interest or hire, and as to 








than such value 
that, no issue no litigation, no suit. 

XXVII. The judgment should be reversed, because it 
appears by the record that the Court had_ no jurisdiction 
of the cause—the Judge no commission to try the cause, if 
the Court had had jurisdiction—and the judgment is for 
an amount and for property not in litigation between the 





parties. 
XXVIII. The Court erred in not dismissing the action. 
when it was shown by plaintiff's affidavit in a court of re- 
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cord, and ¢ cor roborated by other testimony, that the action 
was based upon and intended to sustain a fraud and felony. 


Archer, McDonald and Colquitt, for Appellant. 
Davis, for Appellee. 


ANDERSON, Chie? Justice, delivered the opinion of 


the Court. 


This was an action of trover brought by the appellee 
against the appellant in the County of Franklin, to recover 
damages for the alleged conversion of a number of negro 
slaves. 

On the trial in that Court, at the Fall term of 1848, there 
was a verdict and judgment in favor of plaintiff for the 
amount of $19,999 66-100. 

The case was brought by appeal to this Court. The er- 
rors assigned, being twenty-eight in number, we propose 
to consider in the order presented by the record, and to 
make such reference to the facts of the case as may be ne- 
cessary to the proper understanding of the points upon 
which we are called to decide. ; 
which we shall 
consider together as presenting substantially the same 
question—are in the following words : 

* Ist. The Court erred in giving judgment for the plain- 
tiff below, because the action was brought in December, 
1842, in the Superior Court of Franklin County, Territory 





The first and second errors assigned 


of Florida, and in said Court continued until the 17th of 


February, 1845, when it was ordered that this cause be 
continued, by consent of counsel, until the neat term, 
whereby it appears that this cause is yet pending in the 
District Court of the United’States for the District of Ap- 
alachicola, (a Court of Federal cognizance and jurisdiction.) 
unless femoved by act of Congress to some other Court, 




















JANUARY TERM, 1852. 323 














Carter vs. Bennett—Opinion of Court. 
. 3 








and the Circut Court has no jurisdiction to give judgment 
in this case. 

**2. Because it nowhere appears by what rule, law, au- 
thority or order said Circuit Court obtained jurisdiction to 
hear and determine said cause so commenced and contin- 
ued in the said Superior Court of Franklin County, Terri- 
tory of Florida, and the record showing that the cause was 
so commenced in another Court and another jurisdiction, 
it must appear, to give validity to the decision of the Cir- 
cuit Court, that said cause came into said Circuit Court 
lawfully and regularly for decision, and not so appearing, 
said decision must be reversed.” 

The facts upon which this denial of the jurisdiction of 
the Circuit Court is founded, are briefly as follows : 

The action was commenced in December, 1842, in the 
Superior Court of Franklin County, while Florida was a 
Territory of the United States. 

It was continued from term to term till the 17th of Feb- 
rnary, 1845, on which day the following order was made, 
viz: “Ordered that this cause be continued, by consent 
of counsel, until the next term.” Onthe 3d of March ot 
the same year Florida was admitted into the Union as a 
State, and the new State Legislature having proceeded with 
as little delay as possible to organize a State Judiciary, 
the State Courts were held in the respective Counties at 
the Fall terms. 

In December, 1845, the order of the State Court sitting 
in Franklin County, in relation to the case before us, was 
as follows, viz: ‘‘ Ordered that this cause be continued.” 

At the Spring term, 1846, we find asimilar order. At 
the Fall term, 1846, the parties appeared, by their attor- 
neys, and argued a motion made by the plaintiffto rule out 
certain depositions, and the cause was again continued. 

There was no Spring term held in 1847, and at the Fall 
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term of that year, and the Spring term of 1848, the same 
orders of continuance were made. At the Fall term, 1848, 
the parties came, by their attorneys, and a jury being call- 
ed, they went to trial, which resulted in the verdict and 
judgment already mentioned. 

Upon this statement the enquiry naturally arises as to 
the mode in which the State Court became possessed ofthe 
papers and proceedings appertaining to a cause which had 
originated in a Court of another power, and of the right of 
the State Court after obtaining such possession to carry on 
and complete, without new process and pleadings, a judi- 
cial controversy left incomplete by the Territorial or Uni- 
ted States Court when it passed out of existence. 

The fact is incontestible that the Superior Court of the 
Territory, though not a constitutional but a legislative 
Court, according to the distinction made by the. Supreme 
Court of the United States, in the case of the American 
Insurance Company vs. Canter, (1 Peters’ R. 546,) was a 
Court of the United States, since it derived its existence 
from the legislation of the United States, acting under the 
powers conferred by the Constitution. 

The Circuit Court being a State Court, had no right as 
such to succeed to the records and jurisdiction of the Su- 
perior Courts, although the State Courts were held in the 
same places, and were found to be in possession of the 
records and exercised in fact jurisdiction, though some- 
what restricted, over the same matters. 

One Court was not the successor of the other in any 
sense not provided for by competent legislation, and the 
possession of the papers without the sanction of such legis- 
lation was wholly impotent to carry with it into a distinct 
tribunal jurisdiction over the various controversies of 
which those papers were only the records. 

Another consequence may be deduced from the fact that 
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these two Courts derived their existence and their powers 
from distinct sources, and that is, that the legislation which 
we have said is necessary to create any relation between 
the Courts, must have the sanction, express or implied, of 
boththe sovereignties to which they belonged, before such 
legislation can be binding upon, the Courts, either as to 
their officers or as to the suitors. 

As no legislation of the Congress of the United States 
could interfere with the records and limited jurisdiction of 
the State Courts, (except in certain cases where the States 
have antecedently ceded the right,) without the acquies- 
cence of the State, so can no State legislation, without the 
acquiescence of Congress, make the records of a Territo- 
rial or United States Court the records of the State Courts, 
or authorize any proceedings on them. 

These propositions as thus stated, seem to require no ar- 
gument, and were clearly recognized by this Court at its 
last session, in the case of Innerarity vs. Curtis & Gris- 
wold. 

The case before us was commenced in the Territorial 
Court in 1842, and was continued from term to term until 
the last session of that Court, February, 1845; and in the 
Fall of that year, we find it, without new process, on the 
docket of the State Court at its first session, and it was 
considered and continued by that Court from term to term 
until final trial. As we have alleged in the general propo- 
sitions already stated, that the validity of this transfer of 
the cause from one Court to another depends upon the con- 
curring legislation of the State and Congress, we are brought 
to an enquiry into the character and extent of such legis- 
lation. 

The Constitution of the State of Florida gives to the 
Circuit Courts the most extensive jurisdiction. The sixth 
Section of the fifth Article provides that “ The Circuit 
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“Courts shall have original jurisdiction in all matters, 
“civil or criminal, within this State, not otherwise ex- 
* cepted in this Constitution.” 

The subject matter of the suit between Bennett and Car- 
ter is no where excepted in the Constitution, and was there- 
fore legitimately before the Circuit Court for Franklin 
County, if properly brought there. , 

The act of July 22, 1845, in section 5th, enacts that “all 
“ causes, civil and criminal, pending in the Superior Courts, 
“and all common law cases pending in the County Courts, 
“shall be transferred to the Circuit Courts, to be held in 
“the several Counties in which such cases may be so pend- 
“ing as aforesaid, together with all the papers connected 
“ therewith or relating thereto, and the said causes shall be 
*‘ proceeded in without delay in said Circuit Courts.” 

The same act, in its 8th section, makes substantially the 
same provision for the transfer of papers and the jurisdic- 
tion of causes pending in the Superior Courts, with the 
following exception: “ Except all cases cognizable by the 
“Federal'Courts which may be organized in this State, 
“which cases shall be transferred to said Court.” 

These provisions of the Constitution and the Laws seem 

ample to give to the Circuit Court (so far as the State is 
competent to give it) jurisdiction over the cause before us, 
and a right to the possession of the papers connected there- 
with or relating thereto, unless it ‘comes within the excep- 
tion just recited. 
- If it was a case cognizable by the Federal Courts which 
might be organized in the State, it would seem by the terms 
of the 8th section of the act referred to, to be excepted 
from the operation of this provision for transferring, even 
though the jurisdiction of the two Courts might be concur- 
rent. 

It could scarcely have been within the contemplation of 
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the Legislature to give to the exception this extensive im- 
port; but as the purpose of the law was a transfer of cases 
from a distinct and independent tribunal, and there was no 
inherent virtue in the State Court considered in its relation 
to the Territorial Court to draw to it, from the latter, its 
jurisdiction independently of legislative enactment, we 
feel constrained to interpret the extent of this exception 
according to the plain and literal meaning of its terms, and 
if this case was cognizable by the Federal Courts, to sus- 
tain the error here assigned. 

Was it then cognizable by the Federal Court? Could 
the Federal Court, which was organized in this State, have 
taken cognizance of it? Let us see. 

All the Courts of the United States derive their author- 
ity from express grant, and “can exercise jurisdiction in 
“those cases only where it is conferred upon them by act 
“of Congress.” 1 Wash. C. C. R. 231. 

The aets of Congress conferring authority upon the Fed- 
eral Court organized in Florida (so far as they relate to the 
subject of our present enquiry,) are the general judiciary 
act of 1789, and the act of February 22, 1847, which has 
more direct reference to the Court in this State. 

The former act, after providing for the jurisdiction of the 
Circuit Court in certain cases, in its 12th section provides, 
‘“‘ That if a suit be commenced in any State Court against 
“an alien, or by a citizen of the State in which the suit is 
“brought against the citizen of another State, the matter 
“in dispute exceeding five hundred dollars, and the de- 
*‘fendant shall, at the time of entering his appearance in 
“such State Court, file his petition for the removal of the 
‘cause for trial into the next Circuit Court, on giving bail, 
“ &e., the cause shall then proceed as if brought by origi- 
‘nal process.” 

This provision of the act is the only one under which it 
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is claimed that the case before us was cognizable by the 
Federal Court, and the claim rests upon the alledged fact 
that Carter was a citizen of the State of Georgia. This 
fact no where appears during the progress of the trial, either 
in the pleadings or the evidence ; but after verdict, upon a 
motion in arrest of judgment, the defendant offered to 
prove that, at the commencement of the action, and at all 
times since, he was a citizen and resident of the State of 
Georgia, and the fact was admitted by counsel for plaintiff. 

The Federal Court deriving its authority solely from ex- 
press grant, Carter must bring his right to be sued in that 
Court, within the provisions of such grant: the Court can- 
not take jurisdiction by mere analogy. 

This suit was not commenced in a State Court, nor did 
the defendant at the appearance term, nor at any term, file 
his petition for the removal of the cause. Where, then, is 
the authority of the Court to take cognizance? The judi- 
ciary act gives no authority for the removal of a cause 
commenced in a Territorial Court, and especially where | 
no motion is made until after verdict; and the authority 
not being given, it must be denied under the decision al- 
ready quoted from the Circuit Court Reports, that the 
Courts of the United States “can exercise jurisdiction in 
“*those cases only where it is conferred upon them by act 
** of Congress.” 

It is no sufficient answer to this position to say that, from 
the peculiar circumstances attending the changes which 
occurred in the year 1845 in the judicial system in Florida, 
the defendant was never in a situation to avail himself of 
the privileges secured by the judiciary act to a non-resident 
defendant, according to the literal provisions of the act, 
and that he ought not to suffer from this involuntary disa- 
bility. 

It may be a hardship, but the Court cannot make law ; 
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and we have seen that the United States Court cannot take 
jurisdiction, however meritorious the claim, without ex- 
press grant. The very statement of the hardship mega- 
tives the right. 

The laws of Florida, with unwonted and perhaps un- 
guarded liberality, surrendered to the Federal Courts all 
the pending cases where there was concurrent jurisdiction, 
wherever the latter could or would take cognizance, but 
the judiciary act of 1789 does not bring this case within 
its cognizance. 

Let us now enquire if the act of Congress of February 
22, 1847, passed in more direct reference to the Court of 
Florida, supplies the omission. 

The object of this act was to place under the control and 
jurisdiction of the District Court organized in Florida, cer- 
tain records and proceedings in the old Territorial Courts. 

The act is too long to be here recited, but a careful ex- 
amination of it will show that it makes no provision for 
the transfer of the case in question. There are several 
classes of cases enumerated in the act, and transferred to 
the District Court, and we will briefly describe them. 

1st. Pending suits in relation to private land claims un- 
der certain acts of Congress. 

2d. Causes pending in the Court of Appeals on the 3d 
of March, 1845. 

3d. Causes determined prior to that period, on which 
writs of error could have been sued out or appeals taken 
to the Supreme Court under existing laws. 

4th. Causes determined wherein writs of error had been 
sued out or appeals taken. 

5th. All cases pending in any of the Superior Courts of 
Florida or in the Court of Appeals on the 3d March, 1845, 
and not legally transferred to the State Courts of the State 
of Florida, and which said Territorial Courts continued to 
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hold cognizance of, and proceeded to determine after that 
day, or which are claimed to have been since pending 
therein as Courts of the United States. 

6th. All cases of Federal character and jurisdiction 
commenced in said Territorial Courts after said day, &c. 

The case of Bennett vs. Carter was not founded upon 
any private land claim, and is not therefure embraced in 
the first class. . 

It was not pending in the Court of Appeals, and is not 
therefore embraced in the second class. 

It had not been determined prior to the 3d March, 1845, 
and is not therefore embraced in the third or fourth class. 

The Territorial Courts did not continue to hold cogni- 
nance of it, and proceed to determine it after that day ; 
neither was it claimed at the date of the passage of the 
act to have been pending in the Territorial Courts as Courts 
of the United States, and it is not therefore embraced in 
the fifth class. 

The case was not commenced after the. 3d of March, 
1845, and is not therefore embraced in the sixth class. 

It thus appears that this case is no where made cogniza- 
ble by the Federal Court, and not being cognizable by that 
Court, it does not fall within the exception of the Florida 
law, so that, so far as the Legislature of the State of Florida 
could accomplish its transfer to the State Courts, the provi- 
sion for its transfer is abundantly adequate. 

We have yet to show the concurrent assent of Congress 
to this transfer, but before proceeding to do so, we will ad- 
vert for a moment to the nature of Carter’s claim to any 
relaxation in his‘favor of the strict construction we have 

. felt ourselves constrained to give to the legislative delega- 
tion of jurisdiction to the Court.. 

During the interval between the Spring and Fall Terms 

in 1845, the case is transferred from the Territorial to the 
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State Court. At the Fall Term it is continued without any 
objection on the part of defendant to the jurisdiction of the 
Court. At the ensuing Spring term it is again continued, 
without any objection on his part. At the next term he 
appears and argues a motion made in reference to the tes- 
timony. And thus he continues to appear from term to 
term till three years from his first appearance in the State 
Court had elapsed. At the end of that time he goes to tri- 
al, and after a verdict has been rendered against him, we 
hear for the first time his objections to the Court, or even 
that he was a citizen of another State. 

If he had any privilege at all, it was purely personal. 
There is no pretence that the subject matter was not cogni- 
zable by the State Court; and a privilege purely personal 
may be waived, and if it had ever existed was in this in- 
stance waived by repeated acquiescence in the jurisdiction 
assumed. 

But to return to the argument :—We have shown that 
so far as Staté legislation was gompetent to give it, the 
Circuit Court had full authority to hear and determine 
this case. Had it the sanction of Congress, which we have 
admitted was necessary to the legal transfer of the records 
and proceedings therein ? 

The act of Congress of F ebreary 2 2d, 1847, was design- 
ed to transfer to ‘the United States District Court organ- 
ized in Florida all such records of the late Territorial Courts 
as belonged appropriately to that Court. A careful spe- 
cific enumeration was made of all the classes of cases so to 
be transferred as we have already mentioned. It was 
made the duty of the District Judge to take the necessary 
steps to get possession of these specified records from the 
Clerks of the old Courts, or other officers or persons having 
them in their possession, these expressions. other officers 
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or persons, pointing obviously to the Clerks of the State 
Courts, who had in fact succeeded to the custody of the 
papers. This precise enumeration of cases to be transfer- 
red from the State Courts leads irresistibly to the infer- 
ence that Congress acquiesced in the retention by the 
State Courts of all the other cases and the papers belong- 
ing tothem. The act of the Legislature providing for the 
transfer of all these cases not thus enumerated had been 
passed more than a year and a half, and the State 
Courts, under the authority of that law, had possessed 
themselves of them, and had been adjudicating them for 
nearly the same period. It is impossible to avoid the con- 
clusion that this act ofthe Legislature and the action of the 
Courts under it received the sanction of Congress in the 
act of 1847, so far as they were not,in conflict with that 
act. 

Besides this, Florida had followed many an elder sister 
into the Union, and the same provisions had been repeat- 
edly made for the transfer of Federal causes to the District 
Courts, accompanied by long acquiescence in the assump- 
tion by the Courts of the new States of gurisdiction over 
causes not federal. 

The clearness and force of this inferential sanction of 
Congress is fully recognized both by the Supreme Court of 
the United States and by the Supreme Court of this State. 

In the case of Benner vs. Porter, 9 Howard R., 235, the 
Supreme Court say :—‘*The acts of Congress that have 
‘‘ been passed in various instances on the admission of a 
‘State, providing for the transfer of federal causes to the 
‘“‘ District Courts, as in the case of the admission of Flori- 
“da, already referred to, and saying nothing at the time 
“in respect to those belonging to State authority, may 
“very well imply an assent to the transfer of them to the 
* appropriate tribunal. 
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** Even the omission on the part of Congress to interfere 
‘‘ at all in the matter may be subject to a like implication, 
‘and a subsequent assent would doubtless operate upon 
*‘ past acts of transfer by the State authority.” 

Our own Supreme Court, in the case of Inerarity vs. 
Curtis & Griswold, (4 Fla. R., 175,) say :—“* Where, as in 
** the case of Florida, the act of 22d February, 1847, pro- 
** vides for the transfer of the records and proceedings of 
** certain classes of cases, saying nothing about other class- 
‘**es, of which the State Courts could take jurisdiction, the 
‘*‘inference is irresistible that Congress intended that the 
** State authorities should assume jurisdiction over the lat- 
“ter, or if they had already assumed it, the omission may 
‘well be considered as a tacit acquiescence in and a ratifi- 
‘‘cation of the authority thus claimed and exercised.” 
‘““So far as Congress, by the act of February 22, 1847, 
* claimed to exercise jurisdiction over certain classes of 
“records and pending causes, it is in our opinion the ex- 
*ercise of a rightful power, and so far as Congress has not 
** claimed those records, it may be considered as the sanc- 
“tion of the General Government to the exercise of the 
‘jurisdiction by the State authorities over the subject.” 

We have thus shown that the transfer of the case of 
Bennett vs. Carter from the Territorial to the Circuit Court 
in which it was tried was made by the Florida Legislature, 
with the concurrence and sanction of Congress, and the co- 
operation of these two authorities was suflicient to give le- 
gality to the transfer, and jurisdiction to the Cireuit Court. 

We conclude, therefore, that the first and second errors 
are not well assigned. 

III. The third error assigned is, that the Court ruled out 
the notes offered in evidence by defendant. 

The defendant was endeavoring to show a title to the 
negroes under a mortgage executed by one Warren Jordan 
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in favor of the Georgia Railroad and Banking Company, 
and after having given the mortgage in evidence, he ten- 
dered certain notes, which were ruled out by jthe Court, 
upon the ground that they did not appear to be the debt of 
the mortgage. 

It is the duty of the Court to decide upon the relevancy 
of a particular fact when offered in evidence. The Court, 
in endeavoring to ascertain this, will not always confine its 
notice to other facts already proven, which, in connection | 
with the fact proposed, will render the latter pertinent to 
the issue; but it has a right and ought to require the as- 
sertion at least of counsel that it will be shown, by evidence 
yet to be offered, to be material. 

Such is the approved practice of the Courts, (4 Starkie’s 
Ev., 381,) and without such statement it is no error to re- 
ject an isolated fact apparently immaterial, though it may 
afterwards appear not to be so. 

“Tf the evidence be irrelevant at the time it is offered, 
“it is not error to reject it because other evidence may af: 
“ terwards be given in connection with which it would be- 
* come relevant. : 

“Tf it would be relevant in conjunction with other facts, 
“it should be proposed in connection with those facts, and 
“an offer to follow the evidence proposed with proofs of 
“ those facts at a proper time.”—2. Phil. Ev. 428, referring 
to 11 S. and R., 134. 

“¢ A deed to the lessor of the plaintiff may be rejected as 
irrelevant unless title first be shown in the grantor, or at 
least an offer made to follow it up with proof of his title.” 
4 Litt., 272. 

In an action on a covenant to save from al] judgments in 
fav: r of P. & B. against the owners of the steamboat H., 
recovered for the price of the boat, a record of a judgment 
on notes against the covenantee in favor of P. & B., was 
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held not relevant thus nakedly presented. It should have 
been accompanied with proof aliunde that the notes were 
given for the price of the boat by the owners. Wilson’s 
almr. vs. Bowen, 5 Monroe, 33. 

Though a matter may possibly be relevant, yet the par- 
ty must show how, otherwise it cannot be received. 2 
Philipps on Evidence, 434. 

It is evident from these autlfrities that if the evidence 
before the Court at the time the notes were offered did not, 
in connection with the notes themselves and statement of 
counsel, show them to be relevant to the issue, they were 
rightly ruled out, whatever evidence might be subsequent- 
ly offered. 

How then did the case stand when the notes were offer- 
ed, as developed on the record before us ? 

The defendant produced an indenture of mortgage from 
Warren Jordan of certain property in favor of the Georgia 
Railroad and Banking Company, to secure the payment of 
his note for $22,500, dated July 1st, 1839, payable six 
months after date, and endorsed by Reuben Thornton, and 
of all other notes that might be given in renewal thereof, 
or of each other, with interest and costs. 

The original debt had been $25,000, and it was recited 
in the mortgage that the note given for that amount was 
to be renewed every six months from the first of January, 
1839, with a reduction of ten per cent. at each renewal, or 
twenty per cent. annually, as the Bank might require. 

The notes offered were one for $15,000, payable six 
months after July 1st, 1841, to the order of Reuben Thorn- 
ton, at the Bank, and another of same date for $627. 

There was no proof that these notes were the notes se- 
cured in the mortgage, and though it was alleged that they 
were the representatives of the debt, of which the mort- 
gage was only an incident, it was not proper to supply the 
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lack of proof by conjecture. Many things would have had 
to be proved to connect them with the mortgage, and the 
lack of antecedent and accompanying proof of these things 
was not supplied by any statement of counsel that the 
identifying evidence would be forthcoming. 

But even had it appeared that the notes were those in- 
tended to be secured by the mortgage, there was no proof 
offered to establish the fact that Carter was the owner 
of them. An assignment of the mortgage is not an as- 
signment of the debt, (as we will have accasion to show 
hereafter,) and even if the assignment of the mortgage to 
Carter had been shown before the notes were offered, which 
it was not, such assignment would not have carried the 
notes with it. It is true that the notes tendered had the 
name of Thornton on them as endorser, but it was not 
proven that Thornton had endorsed them, and without 
such proof Carter’s title was defective, and the notes were 
properly ruled out. 

Though he was the holder of the notes, the proof of 
Thornton’s endorsement was necessary to give him title. 
Two things were essential to make the notes relevant as 
testimony, to wit: That they were the notes secured by the 
mortgage, and also that they were the property of Carter. 
The failure of proof on either of these points would have 
justified the Court in ruling them out, much more the ab- 
sence of proof on both points. 

For these reasons, we think the third error not well as- 
signed. 

IV, V and VI. The fourth, fifth and sixth points assigned 
for error was the admitting the deposition of Johnson, 
Brown, Griffin and Collier, witnesses for plaintiff. The 
object of the testimony was to prove the value of certain 
lands embraced in Jordan’s mortgage to the Bank, and 
which had been sold to satisfy an execution in favor of 
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Carter. It is stated in the record that when this testimo- 
ny was offered in three separate depositions they were ob- 
jected to severally by the defendant, without stating any 
grounds of objection. 

This practice is strongly reprobated by the Supreme 
Court of the United States in the case of Camden vs. Do- 
remus and others, 3 Howard, 515. In delivering their opin- 
ion in that case the Court say :—* After each deposition 
* offered in evidence by the plaintiffs to the jury, it is sta- 
** ted that to the reading of such deposition the defendant, by 
“his counsel objected, and that his objection was over- 
ruled. 

** With regard to the manner and the import of this ob- 
“ jection, we would remark that they were ofa kind that 
* should not have been tolerated in the Court below, pen- 
* ding the trial of the issue before the jury. Upon the of- 
“fer of testimony, oral or written, extended and compli- 
“ cated as it may often prove, it could not be expected, 
“upon the mere suggestion of an exception, which did not 
** obviously cover the competency of the evidence, or point 
“to some definite and specific defect in its character, that 
‘the Court should explore the entire mass for the ascer- 
“tainment of defects which the objector himself either 
** would not or could not point to their view. It would be 
** more extraordinary still if under the mask of such an ob- 
* jection, or mere hint at objection, a party should be per- 
‘“‘ mitted in an appellate Court to spring upon his adversa- 
‘*ry, defects which it did not appear he ever relied on, 
“ and which if they had been openly and specifically al- 
“leged might have been easily cured. °Tis impossible 
“this Court can determine or do more than conjecture, as 
“the objection is stated in this record, whether it applied 
‘to form or substance, or how far, in the view of it pre- 
* sented to the Court below, if any particular view was se 
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“‘ presented, the Court may have been warranted in over- 
“ ruling it. 

* We must consider objections of this character as vague 
“and nugatory, and, if entitled to weight anywhere, as 
‘‘ without weight before an appellate Court.” 

The Supreme Court of New York is in perfect agree- 
ment with the Supreme Court of the United States upon 
this point. ‘ A party,” says Mr. Justice Paige, ‘“* who 
‘objects to evidence or the competency of witnesses, 
“should state specifically the grounds of his objections. 
“Tt is not sufficient to object generally that the evidence 
** is illegal, or the witness is incompetent; but the party 
‘objecting must put his finger upon the very point, to 
“apprise the Court and his adversary of the precise objec- 
** jection he intends to make.” Elwood vs. Deifendorf, 5 
Barbour’s S. C. Reports, 406, citing 3. Howard, 515, 1 
Cowen, 622, 12 Wendall, 504, 1 ib. 418, 1 Hill, 91. 

The character of the objection and the mode of making 
it, in the case before us are precisely the same as those 
condemned by these two eminent Courts. But there is still 
another circumstance appearing upon the record which 
shows still more that (to use the language of the Supreme 
Court,) “ they should not have been tolerated in the Court 
below.” Two ofthe depositions were regularly crossed by 
defendant, and his cross interrogatories have direct refer- 
ence to the main points sought to be proved, and in the 
third he objects only to certain of the interrogatories on 
grounds not relating to the relevancy of the evidence, and 
at the trial he makes his objection general, as in the other 
cases. By permitting the interrogatories to be put with- 
out objection as to the relevancy of the testimony, we con- 
sider him to have added much force to the condemnation 
pronounced by the two Courts we have cited in regard to 
the vague and nugatory objection made at the trial. 
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For these reasons chiefly, we think these errors not well 
assigned, though we may add, that the evidence, even if 
irrelevant, could not have possibly misled the jury. It is 
a well settled rule that the admission of immaterial testi- 
mony cannot be assigned for error by a party, where no 
injury could have possibly resulted to him from its intro- 
duction. As the position will apply to several of the re- 
maining points which we have to examine, it may be pro- 
per here to sustain it by authority. In the case of Green- 
leafs, lessee, vs. Birth, 5 Peters, 135, Judge Story, who de- 
livered the opinion of the Court, said: “ And we wish it 
**to be understood as a general rule that where there are 
*‘ various bills of exceptions filed, according to the local 
“‘ practice, if in the progress of the cause the matter of any of 
“the exceptions become wholly immaterial to the merits, 
‘as they are finally made out at the trial, they are no lon- | 
‘oer assignable as error, however they may have been 
“ruled in the Court below. There must be some injury 
‘to the party to make the matter generally assignable as 
* error.” 

In 1 Cond. Reports, 263, in the case of Turner vs, Fen- 
dall, Judge Marshal, in delivering the opinion of the Court, 
says: “ Although the testimony rejected was proper and 
** legal evidence towards establishing the fact, yet the Court 
‘committed no error in rejecting the testimony, for which 
“this judgment ought to be reversed, because the fact does 
“not appear to have been relevant to the cause under con- 
** sideration.” 

So in 7 Blackford, 578, in Van Vacter vs. McKillip, 
it is said, “‘The admission of immaterial evidence (the 
“merits of the case having been fully tried,) cannot be as- 
** signed for error.” 

The testimony referred to in the assignment under con- 
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sideration was rebutting testimony, and as Carter by the 
ruling out of the notes had failed to show any title under 
the mortgage, its admission could not possibly have preju- 
diced him, and is not therefore assignable for error. 

VII. The admission of certain bonds executed by Ben- 
nett on a claim to the negroes when levied on by Carter 
under his judgment on the mortgage, is assigued for error 
in the seventh place. 

The assignment on the record connects certain affidavits 
of Bennett with the bonds, and the affidavits do in fact ap- 
pear on the record, but it is clearly stated that the plaintiff 
only offered * two bonds,” and as clearly that the “two 
papers ” were objected to by defendant. And the record 
adds that before reading satd bonds, plaintiff introduced 
Joseph Hand—the insertion of the affidavits is therefore a 
clerical error, caused probably by the affidavits and bonds 
being written on the same sheet of paper. The exhibition 
of the bonds could avail nothing to the injury of Carter, 
while they were calculated to rebut any presumption of 
acquiescence by Bennett in Carter’s claim, ‘ for admissions 
‘‘may be implied from the acquiescence of the party.” 
Greenleaf, 197. 

The objection to this ruling of the Court is not sustained. 

VIII. The eighth matter assigned for error is that the 
Court excluded defendant’s testimony of the clearance of 
the slaves at the Custom House for New Orleans, and a cer- 
tificate appended thereto. 

It is impossible for us to perceive the relevancy of this 
testimony. If Bennett’s right to the possession of the 
slaves was better than Carter’s, he had a right to clear 
them—if it was not better, his clearing them did not make 
it worse. 

The error is not well assigned. 

IX. It is ninthly assigned that the Court erred in refu- 
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sing to instruct the jury generally upon the points of law 
arising in the case, when called upon by counsel, and in 


its construction of the statute of 1848 upon that subject. 
The common law principle, as asserted by the defen- 
dant’s counsel, is undoubtedly true, that it is the duty of 
the Judge to give the jury his opinion in matters of law 
arising upon the evidence. 

Mr. Justice Blackstone says so in those very words. 3 
Com., 375. But even if the act of 1848 made no change 
in the common law, it would net be error for the Judge to 
omit doing so, when he expressed his readiness to charge 
upon any point suggested by counsel. 

In the case of Pennock et al. vs. Dialogue, the Supreme 
Court of the United States say: “ It is no ground of rever- 
“sal that the Court below omitted to give directions to the 
“jury upon any points ef law which might arise in the 
“cause, when it was not requested by either party at the 


“trial. It is sufficient for us that the Court has given ne 
* erroneous directions. 

“Tf either party deems any point presented by the evi- 
** dence to be omitted in the charges, it is competent for 
‘such party to require an opinion of the Court upon that 
‘point. If he does not, it isa waiver of it. The Court 
“cannot be presumed to do more in ordinary cases, than 
“to express its opinion upon the question which the par- 
‘ties themselves have raised at the trial.” 2 Peters, 15. 

If the Court omits to charge at all, the remedy of the 
party, who may deem himself prejudiced by such omis- 
sion, is, in the first instance, to apply to the Judge, and 
ask such instruction as he desires. Ifthe Judge refuse, he 
may then come to an Appellate Court for redress : he can- 
not come directly to this Court without first seeking what 
he desires from the Court below. If the omission to charge 
is a wrong at all, it is a wrong alike to both parties and to 
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the jury, and either party to make it a wrong against him- 
self, of which he may complain, must point out to the 
Judge what he wants, and be refused. 

Such we understand to be the meaning of the Supreme 
Court in the opinion from which we have quoted. The re- 
quirement of the statute of 1848, that the charge shall be 
in writing, makes it, in many cases, physically impossible 
for the Judge to charge upon every point of law, and ac- 
cording to the reasoning of defendant’s counsel, the omis- 
sion of one point would be error as well as the omission of 
all. The object of the statute seems to have been to re- 
strain the Judge from intermeddling with the facts. 

The word “ only,” in the first section, qualifies the duty 
of charging—rio new duty is imposed. At most, it is left 
as it was at common law, though the precise description of 
the mode of charging in the other section seems, in some 
degree, to warrant the construction of his Honor, but upon 
that point we need give no opinion, as we think that, even 
at common law, there was no error in his ruling. 

X, XI. It is assigned in the tenth and eleventh pla- 
ces that the Court erred in refusing the first special in- 
struction asked, and in giving a modified instruction in 
lieu thereof. 

The instruction asked was as follows : 

“That a party cannot be permitted to gainsay or deny 
his own solemn oath of record made in this Court, setting 
up the facts sworn to as a defence in the action, and when 
such oath is introduced to the jury it is conclusive against 
such party making such oath, and the highest possible ev- 
idence ;” which the Court gave in substance, with this 
qualification: ‘“ But he may be permitted to explain it, 
and to show that it was made in ignorance of his rights, or 
under a misapprehension in regard to them.” : 

In the case of Heane vs. Rogers, 9 B. & C., 577, (re- 
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ferred to and quoted in Greenleaf Ev., see 204, note,) Mr. 
Justice Bayly, in delivering the judgment of the Court, 
says :—‘‘ There is no doubt but that the express admis- 
sions of a party to the suit, or admission implied from his 
conduct, are evidence and strong evidence against him, 
but we think he is at liberty to prove that such admissions 
were mistaken or untrue, and is not estopped or concluded 
by them, unless another person has been induced by them 
to alter his condition. In sucha case the party is estop- 
ped from disputing their truth with respect to that person, 
(and those claiming under him,) and that transaction, but 


as to third parties he is not bound. It is a well establish 


ed rule of law that estoppels bind parties and privies, not 
strangers.” See also numerous authorities referred to by 
Mr. Greenleaf. In the text of the same authority (Green- 
leaf, 210,) it is said :—‘‘ The mere fact that an admission 


.was made under oath, does not seem alone to render it 


conclusive against the party, but it adds vastly to the 
weight of testimony, throwing upon him the burden of 
showing it was a case of clear and innocent mistake.” 

In Thomas vs. White, 1 Tyrw. and Grang. 110, cited 
in a note to the same section, “ the party had sworn posi- 
tively to matters of fact in his own knowledge, but it was 
held not conclusive in law 4gainst him, though deserving 
of much weight with the jury.” The charge of the Judge 
appears to be in perfect accordance with these well estab- 


_ 


' 


lished principles. — 


12th assignment. The facts upon which the twelfth as- 
signment is based are as follows: The plaintiff in the 
Court below had filed an affidavit in another cause, setting 
forth that the slaves sued for had been removed from the 
State of Georgia by Warren Jordan and Reuben Thornton, 
with intent to defraud the Georgia Railroad and Banking 
Company, and others, contrary to the laws of that State ; 
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and further, that Jordan had brought the negroes into Flor- 
ida in violation of a statute of the Territory. 

Defendant asked the Court to instruct the jury that a 
party cannot claim title to property in any Court of this 
State, when such claim comes through such facts-as were 
sworn to in the affidavit just mentioned. The Court re- 
fused the instruction because “ the law was so mixed with 
the facts in the instruction asked, that one could not be given 
without the other.” 

The proposition here asserted by the defendant cannot 
be maintained upon authority. 

A voluntary or fraudulent conveyance is perfectly good 
between the parties and their representatives, and against 
all persons except creditors. Am. L. Cases, 59, citing 5 
Binney, 109, and numerous authorities. 

The estate becomes at once subject to the debts of the 
grantee, (2 Ilalst. R., 173,) and a voluntary conveyance by 
the fraudulent grantee to the original grantor will be fraud- 
ulent against the creditor of the former, (10 Conn., 39.) 
Again, the creditor of the fraudulent grantor has no title 
to the property conveyed to the grantee ;—he has a right 
only to have his debt paid out of the property by a sale 
under judgment or degree. If he seeks to set aside a con- 
veyance upon the ground ofits being fraudulent as to 
creditors, he must prove himself to be a judgment credit- 
or. In Angel vs. Draper, 1 Vernon, 399, and Shirly vs. 
Watts, (3 Atk., 254,) cited by Chief Justice Kent in the 
case of Wiggins vs. Armstrong, 2 John C. R., 144, it was 
held that the creditor must have completed his title at law 
by judgment and execution before he can question the 
disposition of the debtor’s property. The same doctrine is 
declared in Balch vs. Westall, 1 P. Williams, 445. 

In the case in 2 J. the Chancellor says: “‘ The reason of 
the rule seems to be that until the creditor has established 
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his title he has no right to interfere, and it would lead to 
an unnecessary and perhaps a fruitless and oppressive in- 
terruption of the exercise ofthe debtor’s rights. Unless 
he has a certain claim upon the property of the debtor, he 
has no concern with his frauds.” é 
Was Carter, then, a judgment creditor of Jordan, and as 
such entitled to interfere with the disposal of his property ? 
This depends upon the validity ofthe proceedings in the 
suit for foreclosure. The record shows that Carter obtain- 
ed a judgment at the Fall term against Jordan, but the 
validity of that judgment it was competent for Bennett to 
contest. Chief Justice Ruffin, in the case of Hafner vs. 
Irwin (4 Iredell, 529,) sustaining the view of Chancellor 
Kent, already quoted, as to the necessity of a judgment, 
yet adds a qualification in very significant language: “A 
creditor must establish his debt by judgment before he can 
raise the question of the validity of a conveyance made by 
his debtor. As a general creditor by contract, he has no 
right to the property nor lien for the immediate satisfaction 
of his debt. Ile must therefore proceed to judgment. The 
judgment is not conclusive against the party claiming un- 
der the deed, for judgments may be fraudulent as well as 
deeds. It is, therefore, open to the grantee in the deed to 
show that the recovery was by covin or collusion.” 
Bennett having the right to impeach this jndgment, the 
inquiring into its validity was a question of fact forthe jury. 
It was only in the event of the judgment being valid that 
the facts admitted by Bennett in the affidavit were mate- 
rial or conclusive against him, and therefore the Judge 
might well say, ‘ that the law was so mixed with the fact 
in the instruction asked, that one could not be given with- 
out the other.” To us who have the record before us, thie 
propriety of the refusal of the instruction is manifest, from 
a consideration of the facts into which his Honor below 
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declined to look. The judgment of foreclosure was clear- 
ly erroneous. There was no notice to Jordan, personally 
or by publication of the amended petition of Carter, upon 
which judgment was rendered. 

There was no proof of the execution of the mortgage, 
and none of the debt, except by the admission of Thornton 
as agent, by a power of attorney clearly insufficient to give 
him such authority. ' 

Again, in the foreclosure suit, according to a former decis- 
ion of this Court in Wilson vs. Hayward,’ 2 Fla. R., 27, 
Jordan was not the proper party defendant, for he had 
parted with his equity of Redemption, and for that reason, 
in the words of the Court in the case referred to, ‘ the 
“ proper course was to go against the purchaser, as the 
‘“ proper party to the petition, according to the terms of the 
“statute itself. The prayer is that the mortgagor and all 
* persons claiming or to claim by, through or under him, 
“ be toreclosed, and by the 4th section personal service of 
* notice, &c., shall be served upon the mortgagor, or other 
** person having the equity of redemption.” 

It is thus apparent that the validity of the judgment be- 
ing impeachable by Bennett, and depending upon many 
facts, and yet so necessary to Carter to place him in the 
relation of a judgment creditor to Jordan, in order to au- 
thorize him in interfering with Bennett’s title, though 
fraudulently acquired, it is apparent, we think, from these 
considerations, that the Judge was right in refusing the 
instruction. 

But it may be said that Carter was a mortgage creditor, 
at least, even if the judgment was void, and that under the 
authority of Philips vs. Hawkins, 1 Fla. R., 262, he be- 
came absolute owner of the mortgaged property upon the 
condition of the mortgage being forfeited. 

Although the mere statement of this objection shows 
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that the matter was strictly within the province of the ju- 
ry, and that the Judge was right in his ruling, yet a brief 
consideration of the facts proven demonstrates that Carter 
was not a mortgage creditor in that sense which would 
have authorized him to eall in question the title of Ben- 
nett, even though derived in the manner stated in the af- 
fidavit. 

He had given in evidence on the trial an indenture of a 
mortgage executed by Jordan to the Georgia Bank, which 
was regularly assigned by the Bank to Carter. It is clear, 
upon authority, that this alone did not constitute him a 
creditor by mortgage. In 4 Com., 194, Chancellor Kent 
says: * The assignment of the interest of the mortgage in 
the land without an assignment of the debt is considered 
to be without meaning or use. This is the general lan- 
guage of Courts of law as well as equity.” 

“ The mortgage interest, as distinct from the debt, is not 
a fit subject for assignment. It has no determinate value. 
If it should be assigned, the control over the mortgage 
premises must essentially reside in him who holds the 
debt.” 4J. R., 43. 

*“ A mortgage is a mere incident of the debt, and assign- 
ment of the interest in the land without the debt is a nulli- 
ty.” 2 Cowen, 195. 

So in 2 Cowen, 231, it is said, referring to 19 J. R., 325, 
that the mortgage is a mere incident to the bond, as per- 
sonal security for the debt, and that an assignment of the 
interest of the mortgage without an assignment of the debt 
is considered in law as a nullity. 

See upon this point 7 Penn. R., 280, 17 Serg. & Rawles, 
400, 5 Cowen, 202, 6 N. Hamp., 205, 11 N. Hamp., 274. 

In the 2d Vol. of Leading Cases in Equity, 445, it is 
said: “It is a further consequence of the general subordi- 
nation of the estate in the land to the purposes of the debt, 
9 
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that an assignment of the latter will draw the former with 
it, (citing the first three cases above referred to,) but that 
the estate in the land cannot be assigned apart from the 
debt,” citing the other authorities above. 

The proofs upon the record show that Carter was the 


holder and assignee of the mortgage by regular assignment, 


but this alone, according to some authorities, was a trans- 
fer of a naked trust, and according to others, a mere nullity. 

There is no evidence that he had an interest in the debt. 
It is true that at one stage of the trial, he offered certain 
notes which were ruled ont, because they did not appear 
to be the debt secured by the mortgage. This ruling, for 
the reasons already adduced in our consideration of the 
third error, we deem to have been correct, and Carter stood 
before the Court and jury as the assignee of the mortgage, 
without an interest in the debt. This was not sufficient to 
make him a mortgage creditor, or a creditor in any sense 
ef Jordan, and therefore he had no right to complain of 
the facts set out in the affidavit, nor to defend himself even 
against the bare possession of Bennett. But the affidavit 
of Bennett states that the negroes were brought into the 
State of Florida in violation of the statute prohibiting the 
importation of slaves, under certain circumstances. 

And this is relied on as a ground on which Carter justi- 
fies the taking and seizing the negroes out of Bennett’s pos- 
session, without authority of law, and claiming them as his 
own. 

The authorities cited by Carter’s counsel go to prove 
what may be readily conceded, namely, that a contract 
made in violation of a statute imposing a penalty, but 
without declaring the contract void, is nevertheless void. 

It is not easy to perceive how this principle of law can 
be invoked by Carter in this case. Bennett had posses- 
sion of the negroes, and insisted that such possession gave 
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him good title against all except the rightful owner. Car- 
ter could not by proving his (Bennett’s) admissions, or by 
any other evidence, that the negroes had been imported 
contrary to the statute, justify the taking them from Ben- 
nett’s possession, without authority of law. Bennett’s 
violation of law did not confer any title upon Carter. 
Carter having failed to prove himself the rightful owner, 
Bennett’s title, founded upon possession, must prevail. 

The instruction, therefore, was properly refused, both 
because the naked legal proposition asserted is wrong, and 
also according to the ruling of the Judge certain facts 
would have to be proved before Carter could be placed in 
such relation to Jordan as to have any concern with his 
frauds. 

XIII. It is assigned in the thirteenth place for error that 
the third instruction asked was qualified by the Judge be- 
low. The third instruction asked was in these words: 
“ That no man can claim title to property sworn by himself 
“to have been acquired by a direct violation of the statute 
“* of frauds, as against the parties intended to be defraud- 
‘ed ;” which the Court altered by adding thereto the 
words, “unless he shows that he made such oath under a 
“‘ misapprehension as to the law, or the facts, or the evil ;” 
which instruction, so altered, he gave. 

For reasons already given, and supported by ample au- 
thority, it is evident that the instruction asked could not 
have been properly given. A creditor must establish his 
debt by judgment before he can raise the question of the 
validity of a conveyance made by his debtor. This is the 
concurrent import of numerous authorities we have here- 
tofore cited, and is too well settled to admit of question. 

Even if the instruction asked was not obnoxious to this 
objection, the qualification of the Judge was altogether 
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. proper, for the reasons we have adduced under the tenth 
and eleventh branches of the assignment. 

XIV. It is alleged in the fourteenth place that the Court 
erred in adding the qualification (“‘ or other consideration’’) 
to defendant’s fifth instruction, there being no evidence to 
authorize it, and the bills of sale purporting to be for mo- 
ney. The instruction asked was as follows: *‘ That a vol- 
“ untary bill of sale in which no money is paid, carries no 
“ title against prior creditors, especially mortgage credit- 
*“ ors, and even if another person should buy for money, with 
“ notice of the person holding under such bill of sale, such 
* new party can claim no title against such prior creditors 
“ or mortgagees.” This instruction was given after insert- 
ing the words, “or other valuable consideration given,” 
after the words “‘ no money is paid.” 

This qualification seems to us to be very harmless. We 
have shown that prior creditors simply, not being judgment 
creditors, cannot impeach a voluntary conveyance, and as 
to mortgage creditors, we cannot perceive how the qualifi- 
cation-impairs the force of the instruction as asked for. And 
besides, we may remark here, what applies to many of these 
numerous exceptions, that the frequent allusions to Carter 
as a mortgage creditor are not warranted by the law of 
the facts proved. The ruling of the Court on the twelfth 
error assigned, with the reasons and authority there pre- 
sented, establish that the assignee of a mortgage simply is 
no mortgage creditor. 

There was an entire absence of testimony before the 
jury to prove that Carter was the assignee of the mortgage 
debt, and not being such, he was in no sense a creditor of 
Jordan. The matter of this instruction, therefore, had no 
teference to him, and it might have been properly refused 
altogether. 

XV. It is alleged in the fifteenth place for error that the 





























JANUARY TERM, 1852. 351 








— 


Carter vs. Bennett——Opinion of Court. 








Court refused the defendant’s ninth instruction, which is 
in these words: ‘That the title tothe sixteen negroes 
‘‘mentioned in the action of trover in Georgia was de- 
“cided in that case to be in Farish Carter, and the jury 
‘‘ cannot reverse or review that decision, and must throw 
* that number of negroes from their consideration.” The 
Court refused this, ‘ because involving facts upon which 
“ the Court is prohibited from instructing the jury.” 

The exemplification of a record of another State is evi- 
dence of a very high order, but still it is evidence for the 
jury, involving facts, and in the case before us the identity 
of the negroes mentioned in this record with the negroes 
sued for by Bennett, was a very material fact, and neces- 
sary to be proved in order to give any value to the record 
as testimony forthe defendant. Well, therefore, might the 
Judge hesitate to tell the jury that they must throw six- 
teen negroes from their consideration. He left that proper- 
ly and appropriately for them to decide. upon the facts be- 
fore them. But however erroneous this refusal might have 
been, why should the defendant complain, since, at an an- 
tecedent stage of the trial, and before the case was argued 
to the jury, the plaintiff’s counsel, as it is stated in the 
record, ** abandoned his suit to the negroes in the declara- 
“tion mentioned, proved to have been re-captured by 
** Bennett from Long’s plantation—same being included in 
‘the Columbus judgment, Carter vs. Bennett.” 

It seems to be at least a waste of the time both of the 
Court below and of this Court, to have asked for the instruc- 
tion there, and to have assigned the refusal for error here, 
under the circumstances we have just mentioned. 

XVI. It is said in the sixteenth place that the Court 
erred in refusing the thirteenth instruction asked by defen- 
dant. The instruction asked for was as follows: “ That 
“the record in the case of Peninah W. Thomas vs. Faris 
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* Carter, being in evidence before the jury, and comment- 
“ed on by plaintiff, is conclusive as to any subject matter 
** decreed upon in said record, and if the record shows that 
‘a foreclosure has been had in Georgia on the personal 
*‘ property by said mortgage conveyed, on the fifth of Ju- 
** ly, 1842, the title to the personal property became abso- 
“Jute in the mortgagee—an action of trover for said per- 
‘sonal property subsequently commenced by the mortga- 
“ gor, or any person claiming by, through, or under him, 
“cannot be maintained.” It was refused by the Court 
because it was not conclusive against any but those who 
were parties or privies to the record. 

This exception seems to have been abandoned by defend- 
ant’s counsel. It is certainly untenable. Mr. Greenleaf 
tells us, “it is a most obvious principle of justice that no 
‘man ought to be bound by proceedings to which he was 
“a stranger.” Greenleaf on Ev., 522. 

And persons who have no right to make defence, or to 
control the proceedings, and to appeal from the judgment 
—to adduce testimony and to cross-examine the witnesses 
adduced on the other side, are regarded as strangers to 
the cause. Ibid, 523. " 

XVII. It is assigned as the 17th error that the Court re- 
fused the 14th instruction asked for without qualification. 
The instruction asked was that “a party whose title is 
“‘tainted with fraud, cannot rely upon such title to object 
“to the regularity of a decree rendered in favor of the 
“creditor against the debtor, who did so fraudulently part 
“with his title, and this will apply in the case of. a fore- 
“closure of mortgage by mortgagee against mortgagor, 
“where the decree is attacked by any one claiming title 
“under a mortgagor who has fraudulently conveyed his 
“equity of redemption to hinder and delay the mortga- 
“ gee ;” which the Court refused, but gave with this quali- 
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fication: ‘‘ Such person being cognizant of the fraud at the 
time of his purchase.” , 

We have already said, upon the authority of Chief Jus- 
tice Ruffin, that judgments may be fraudulent as well as 
deeds, and that they are open to the grantee in a fraudu- 
lent deed to show fraud or irregularity if he ean. And 
‘it is a general rule that a decree in Equity shall not, any 
‘more than a verdict or judgment at law, either conclude 
‘or in any way prejudice the rights of those who are not 
‘* parties to the suit.” 20 Wendall, 262. 

The Judge, by his qualification, confines this privilege 
to persons not cognizant of the fraud at the time of their 
purchase, and if the positions cited from the North Caro- 
lina and New York Courts be true, the charge of his Hon- 
or was more favorable to the defendant than he was enti- 
tled to. 

The cases referred to by defendant’s counsel in the Flor- 
ida Reports, do not contradict these conclusions. In 2 Flor- 
ida Rep., 518, it is said: “Fraud will vitiate any, even the 
** most solemn transactions, and an asserted title to prop- 
“erty founded upon it is utterly null,” and reference is 
made to 15 Peters and 2 Howard, and the Court adds: 
** No doubt a record may be affected and even vitiated by 
“ fraud.” 

All this is in perfect harmony with the conclusions which 
we have elaborated elsewhere. Counsel do not seem to 
distinguish between fraud and fraudulent conveyances. 
The first vitiates all transactions, and the latter are fraud- 
ulent and void only as against certain specified parties. 

Carter has never brought himself (as we have clearly 
shown,) among those specified parties, and therefore Ben- 
nett’s title, however fraudulent it may be to others, is not 
so as to him. 

XVIII. The eighteenth error assigned is that the Court 
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refused the sixteenth instruction as written, but gave it 
with the additional words in brackets below, viz: : 

“In cases of foreclosure at common law, under our stat- 
“‘ ute, any person claiming by, through or under a mortgagor, 
“can come in and state his objections, under oath, show- 
“ing cause against foreclosure of the mortgage proper ;” to 
which the Court added, [ provided, he is served with legal 
notice, either personally or by advertisement. ] 

His Honor clearly meant, we suppose, by this ruling, 
that no party can be affected by a foreclosure under the 
statute, unless he is served with legal notice, which is too 
obviously true to require comment. But if we mistake 
the intention of the Court, and his proposition is meant to 
be understood literally, still it was but a qualification, 
either with or without which the instruction asked was a 
mere abstract proposition, having no reference to the facts 
of the case. The most that is asserted is that Bennett 
might have come in without notice—it is not alleged that 
he was under obligation to do so. 

The fact is that he had no notice, and was not therefore 
concluded by the judgment, however true or false the prop- 
vsition may be as laid down by the defendant in his in- 
struction. ‘ 

We think, therefore, the error is not well assigned. 

XIX. The nineteenth point assigned for error is that 
the Court erred in refusing to give the third clause of de- 
fendant’s eighteenth instruction. 

This clause of the instruction asked is in these words : 
“ That no such property or possession can be maintained 
“‘ against a prior creditor of the vendor, Thornton or Jor- 
‘dan, unless such property or possession was obtained 
** bona fide ;” which was refused by the Court because it 
was “ mixed with fact.” 

His Honor might have refused the instruction for a still 
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better reason. The’principles we have established, show- 
ing the necessity of a creditor obtaining a judgment before 
he has aright to impeach a conveyance, apply with all 
their force in resistance to the position here assumed by 
defendant. Nay, more, a judgment creditor, as such sim- 
ply, has no title to the debtor’s property till it is consum- 
mated by the execution of the judgment. It is surely not’ 
necessary to quote authority to prove that “in trover posses- 
“sion, whether rightfully or wrongfully obtained, is a suf- 
“ficient title in the plaintiff as against a mere stranger.” 
10 Vt., 208, 11 Vt., 351. 

We have, in the progress of this opinion, exhausted ar- 
gument to show that Carter, so far as the record informs us, 
was a stranger, and that it was perfectly immaterial to him 
what was the nature of Bennett’s title or possession, if any 
title or possession at all was proved. 

XX. The twentieth error assigned is that the Court 
erred in refusing defendant’s motion for a new trial. 

The motion in this case is based upon the allegation 
that there was error both in the ruling of the Court upon 
the law and in the finding of the jury upon the facts of the 
case. So far as the questions of law are concerned, they 
have been presented to the consideration of this Court in 
every variety of aspect. The skill and ingenuity of the emi- 
nent counsel having charge of the case, seem to have been 
tasked to the uttermost in exhibiting every possible question 
in every possible phase, and the Court must take some 
credit to itself for the patience with which it has pursued 
the multiform enquiry which has been asked at its hands. 

Has the appellant a right to demand of us to pass upon 
the facts? Have wearight to control the discretion of 
the Court below in relation to its granting or refusing a 
a new trial ? 

The question is nét a new one before the appellate tribu- 
10 
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nals in Florida; for it was presented to the late Court of 
Appeals, in the case of the United States vs. Jerrison & 
Foster, (not reported,) and decided adversely to the appli- 
cation. We see no reason to justify us in departing from 
that decision. 

Although we have given to the subject as much thought 
and research as its importance seems to merit, we feel 
constrained, by the unusual length to which this opinion 
has been unavoidably protracted, to allude very ‘briefly 
to the considerations which have influenced our judgments. 
The whole frame-work of our judicial structure is derived 
from our English forefathers, and the practice of review- 
ing the decisions of a Court, upon motions for a new trial, is 
wholly unknown to the judicial system of that country. 
Such also is the case with the Courts of the United States, 
while the Courts of the several States seem to be about 
equally divided upon the question. The weight of author- 
ity, therefore, is clearly against the exercise of the right of 
controlling the discretion of the inferior Courts on the sub- 
ject of new trials. 

When we consider the expediency of asserting such a 
right, we are at once met by the enquiry whether we are 
as competent to judge of the weight of evidence as the Court 
and jury before whom it is given? One of the Courts 
which accord the right to an Appellate Court of review- 
ing the decisions of inferior Courts on this point, says: 
“‘ Great deference is due to the judgment of the legitimate 
“triers of matters of fact.” ‘That Court has opportuni- 
“ties greatly superior to those enjoyed by this Court, of 
‘“‘ determining whether the verdict is against the weight of 
“testimony.” (7 Missouri, 221.) 

In this admission, we conceive, rests the whole argu- 
ment against the expediency of the exercise of this power. 
Every one at all familiar with the incidents of a jury trial, 
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must admit the impossibility of conveying to an appellate 
tribunal a perfect transcript of the evidence given toa 
jury. The tongue of the witness is not the only organ for 
conveying testimony to the jury; but yet it is only the words 
of a witness that can be transmitted to the reviewing Court, 
while the story that is told by the manner, by the tone, 
and by the eye of the witness, must be lost to all but those 
to whom it is told. The testimony of one witness, given 
with calm self-possession, an erect front, and an unhesita- 
ting accent, imports verity as strongly as a record, while 
the confusion, the hesitation, and trembling of another, 
will contradict to the eye what his faltering tongue has 
uttered tothe ear. Yet the testimony of each will stand 
alike before the Court of review. 

For this reason mainly, and for others which we need not 
adduce, we deem it our duty to adhere to the practice, 
sanctioned by the most venerable authorities, of leaving 
the question of granting or refusing motions for new trials 
to the Judge who has had the privilege of hearing the ev- 
idence. 

The points assigned for error, subsequent to the twen- 
tieth, were not noticed in the argument, and are understood 
to have been abandoned by the defendant. But as they 
are upon the record, it is our duty to pass upon them, 
which we shall do in the briefest possible terms. 

XXI. The twenty-first point denies the jurisdiction of 
the Court, which question we have disposed of in our con- 
sideration of the first and second points. 

XXII, XXIII. The twenty-second and twenty-third 
points deny the right of Judge Douglas, who was the 
Judge of the Eastern Circuit, to sit in the case, which was 
tried in the Western Circuit. 

The State Constitution provides, in the 7th sec. of the 
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5th article, “That the Judges of the several Circuit Courts 
“may hold Courts for each other.” 

XXIV. The twenty-fourth point seems to have reference 
tothe same point, and the assignment is, therefore, not 
sustained. 

XXV. The twenty-fifth point presents an objection to 
the verdict, upon the ground of excessive damages. This 
was a matter proper to be brought to the attention of the 
Court below on a motion for a new trial. We have no- 
thing to do with it. 

XXVI. The twenty-sixth point is obnoxious to the same 
objection. 

XXVIII, XXVIII. The twenty-seventh and twenty- 
eighth points are mere recapitulations of others already de- 
cided upon. 

The true elements of this controversy, when divested of 
the multitudinous wrappings in which it has been present- 
ed to our notice, (the printed record making a well sized 
octavo volume,) are very few and very simple. Bennett 
was in possession of the slaves when they were taken 
from him by Carter, and converted by Carter to his own 
use. Whether Bennett’s possession was rightful or not, 
Carter had no right to divest him of it manu ferti, with- 
out showing that he was a judgment creditor or a mort- 
gage creditor of Jordan’s. He failed todo both, and 
stands before the Court simply asa stranger, intermed- 
dling without authority with the possession of another. 

Having reviewed in detail the many complicated ques- 
tions presented upon the record of this case, we conclude 
by saying, we find no such error in the proceedings in the 
Court below as to require us to set aside the judgment, 
and we shall accordingly direct the judgment to be affirm. 
ed, with costs. 
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Let the judgment be affirmed, with costs, and the case 
remanded to the Court below. 


) Norte sy tHe Rerorter.—In the 8th line of the Head Notes, on page 283, in- 
stead of “ former,” read latter, 


Jnr Sovrnern Lire [ysvrance anp Trust Company, anp 
THE State oF Froripa, PLarntirrs AND APPELLANTS, AND 
Crar.es Coie, Resronpent. 


An Appeal in Equity is substantially a re-hearing of the cause, and the appeal 
opens the whole case to the Respondent ;—and although the Appellant may 
show that the view taken by the Court below is erroneous, yet the Respon- 

\ dent is at liberty to show, if he can, that upon the whole case, no other de- 

cision can be rightfully made of the case in the Appellate Court. 

The act of February 10th, 1832, gives authority to the Appellate Court to pro- 
nounce “such judgment, sentence or decree, as the Court below ought to have 
given.” This power could never be exercised, if the Court had not the right 
to look into the whole case as it is presented in the Record. 

But though this Court will re-examine questions decided against the Respondent, 
as well as such as passed sub silentio, or consider points made here for the 
first time, if raised by the pleadings and proofs, yet care must be taken that 
neither party be permitted to surprise or mislead his adversary, or to make 
objections which, if made in the Court below, might have been obviated. 

It is well settled that the members or shareholders of corporations created for 
private emolument, are not admissible as witnesses for such corporations on 
account of their direct-and certain interest. The. liability of the company for 
costs, is a sufficient interest to render a shareholder incompetent as a witness. 

Time in a Court of Equity is rarely considered as material where the value of the 

property contracted for and the cireumstances of the parties remain unchan- 

ged, but performance will not be decreed where time has elapsed and an im- 

portant change in respect to value or circumstances has taken place. In 

sales of stock in the public funds, time is of the essence of the contract ; and, 
in all cases where time is material, or of the essence of the contract, the rule 
in equity is the same as at law—that is, if the contract is not carried into ef- 
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fect within a reasonable time, by the vendor or the purchaser, it is deemed 
to be dissolved or abandoned by mutual consent. 


Where several acts are to be done, and a contract is entered into for their per- 


formance, the execution and performance of one act depending upon, and 
constituting the consideration for the execution and performance of another 
—or where there is a variety of instruments forming one transaction, the law 
will not give effect to any one act, or any one instrument, unless the whole 
transaction is completed. 

Delivery of a deed is a matter in pais, and though the possession of a deed by the 
grantee is prima facie evidence of delivery, yet the cireumstances under 
which the grantee became so possessed, may be shown even in a Court of 
law so as to avoid the effect of delivery. The delivery of a deed to an offi- 
cer or servant of a corporation, is delivery to the corporation itself, provided 
it is for the use and benefit of the corporation, and with intent to pass an ab- 
solute property or interest. But there is no such personal identity between 
a corp: ration and its officers as to prevent or preclude a delivery to the lat- 
ter as an Escrow, to take effect upon the performance of some condition. 
Nor is it necessary or material that there should be any formal notification of 
its delivery as an Escrow. Under the 24th section of the act of November 
23, 1828, in an action at law a plea of want of consideration put in under 
oath, throws the burden of proof of consideration on the plaintiff;—and such 
by analogy is the rule in equity. 


The Statute of Frauds of this State is more comprehensive than the British Stat- 


ute; for though shares of stock have been held not to be “ goods, wares and 
merchandise,” within the meaning of the act of 29th, Charles 2d, ch. 8, the 
statute of this State uses the words “personal property” as wellas the words 
“goods, wares and merchandise,” and there can be no doubt that shares of 
stock in an incorporated company are included within the very comprehen- 
sive terms, “ personal property.” 


Where there is no consideration of benefit or advantage to the grantor in a deed 


or of detriment to the grantee, it is nudum pactum, and must be so declared 
by a Court when such want of consideration is made manifest. 


Appeal from a decree of the Circuit Court of the County 
of Leon, made the 5th day of August, 1850. 


A bill was filed by Appellants in February, 1849, to 
foreclose a mortgage made by defendant to the Southern 
Life Insurance and Trust Company, dated the 20th Decem- 
ber, 1841, to secure the payment of $6500, which mortgage 
was acknowledged by Cole, the respondent, to be his act 
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and deed, for the purposes therein mentioned, and was 
duly recorded 24th December, 1841. 

After the filing of the bill, and while the suit was pend- 
ing, the bond and mortgage so executed by the respondent 
were assigned to Thomas R. McClintock, a judgment cre- 
ditor of the Southern Life Insurance and Trust Company. 

The defence set up to the case made by complainants’ 
bill, was— 

Ist. That the bond and mortgage were delivered as an 
escrow. 

2d. That there was no consideration upon which a Court 
of Equity could make a decree in favor of complainants. 

3d. That there was a total failure of consideration—and 
that the Southern Life Insurance and Trust Company nev- 
er performed what it had stipulated to do until long’after 
the execution of said bond and mortgage, and when the 
stock which was the consideration of their execution was 
greatly depreciated, if not entirely valueless to respondent 
—that when an attempt was made, after such lapse of time 
and under such circumstances, to transfer to Cole $6,500 
in shares of stock, he refused to accept, and rescinded the 
contract, as he hadaright todo. These grounds of de- 
fence were ably and elaborately argued by the counsel for 
respondent, and were fully sustained by the Court. 

The decree of the Circuit Court from which this appeal 
was taken, was the following, viz: 

‘‘This cause having been submitted to the Court upon 
the bill, answer, exhibits and proofs, and full argument 
having been had thereon, and the Court having mature- 
ly considered the same, and being of opinion that there 
is no equity in the said bill for which the same should be 
sustained; that said bond and mortgage are not valid 
and binding as between these parties, having been exe- 
cuted for a purpose not consummated nor carried into 

= 
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effect, and that the same was without any consideration : 
It is, therefore, decreed and ordered, that the said bill 
be and the same is hereby dismissed, and that complain- 
ants pay to defendant his costs in this behalf expended.” 

The opinion of the Court is full and clear as to all the 
points and facts in the case. 


The case was argued by Archer and Davis for Appel- 
lants, and by Zong and Branch tor Respondent. 


THOMPSON, Justice, delivered the opinion of the 
Court. 


“44 e- . . . . 

In the decision of this case, it becomes important in 
limine, to dispose of the question made as to the effect of 
the appeal—how far it opens the cause to the consideration 
and judgment of this Court. It is contended on behalf of 
Appellant, that all questions made by the pleadings and 
proofs, or which arose in the Court below and which were 
either decided against the respondent, or passed over sud 
stlentio, cannot be urged upon the consideration of this 
Court by the respondent, unless a cross appeal had been 
entered by him, founded on the decision adverse to him, 
or the omission to decide the questions raised. 

It is laid down by Mr. Daniel, in his Chancery Prac- 
tice, that on a re-hearing or appeal, the whole case is open 
to the respondent ; thus, if the appeal is against the whole 
deerge, it is competent to the Court to modify the decree, 
by making it more favorable to the respondent. (Vol. 3, 
126, 127—Harrisburg Ed.) In Sullivan vs. Jacob, (1 Moll. 
R. 472,) where a defendant appealed from a decree, on the 
re-hearing the Court decreed the plaintiff more extensive 
relief; and in Oldham vs. Stonehouse, (5 Myl. & C. R. 
317,) where a plaintiff appealed from a decree which had 
been pronounced in his favor, with costs, upon the re- 
hearing, the respondent satisfied the Court that the plain- 
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tiff was not entitled to any decree, and the decree was re- 
versed and the bill dismissed. See also Rawlins vs. Pow- 
el, (1 P. Wms., 300,) and Consequa vs. Fanning, (3 
Johns. Ch. R. §94~’5.) to the same point. In Beekman vs. 
Frost, (18 Johns. R., 558,) which was an appeal from the 
Court of Chancery to the Court of Errors, Spencer, Ch. 
J. reviews a number of cases on this point, and deduces 
from them the following principle: That in the appellate 
Court, no party shall be allowed to surprise or mislead his 
adversary; that ifa party in the Court below shall pur- 
posely suffer a decree or judgment to pass against him, by 
default, without contesting it there, he shall not be heard 
in the appellate Court, or if counsel shall for the first 
time raise a point here, which might have been obviated 
had it been made in the Court below, he ought not to be 
permitted to doso. Soin Watts vs. Waddle, (6 Peters’ 
R. 389,) the Supreme Court of the United States allowed 
a plaintiff, who appealed froma decree dismissing his 
bill, to assume in the appellate Court a new ground of re- 
lief, not specifically prayed for in the bill, and not asked 
for in the Court below, saying: “There is no rule of 
* Court or principle of law which prevents the complain- 
“ants from assuming a ground in this Court which was 
“ not suggested in the Court below.” And, although the 
Supreme Court affirmed the decree appealed from, yet they 
opened it so far as to let in the new relief, and remitted 
the case that the relief might be given. See also the cases 
of Kerr vs. Watts, 5 Peters’ Cond. R., 179, and Kerr vs. 
Moon, 5 Peters’ Cond. R., 686. There seems to be no 
distinction taken in the Chancery practice of the English 
Courts, or in that of New York, between re-hearings and 
appeals, but both are treated as the same proceeding. 
From a careful review of the authorities, we are satis- 
fied that an appeal in equity is substantially a re-hearing 
11 
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of the cause, and that the appeal opens the whole case to 
the respondent in the appellate Court; and although the 
appellant may show that the view taken by the Court be- 
low was erroneous, yet on the other hand, the respondent 
may argue and show, if he can, that upon the whole 
case, the same result must be attained here. The author- 
ity of this Court, by Sec. 5th of the Act of Feb. 10th, 
1832, (Thomp. Dig. 449,) is, ‘to reverse or affirm the 
“judgment, sentence or decree of the Court below, to 
‘award a new trial in the Court below, orto give such | 
‘ judgment, sentence or decree as the Court below ought 
“to have given.” It is very clear that the power to give 
the decree which the Court below ought to have pro- 
nounced, could never be exercised if this Court did not 
possess the right to look into the whole case as it is pre- 
sented in the record, and to consider it as the Court be- 
low should have considered it. We are, therefore, satis- 
fied that we have the right to look into the whole cause, 
as it is presented in the record, to re-examine questions 
decided against the respondent, and also such as passed 
sub silentio in the Court below, or to consider points made 
-here for the first time, provided, they are raised by the 
pleadings and proofs, but adopting, however, for the pro- 
tection of the parties, the guards laid down by Ch. J. 
Spencer, in the case before cited, that neither party will 
be permitted to surprise or mislead his adversary, or to 
make objections which might have been obviated had 
they been presented for the consideration of the Court be- 
low. / 

We now proceed to the consideration of the question of 
the competency of Mr. Robert Lyon asa witness on be- 
half.of the appellants. The respondent, in the Court be- 
low, moved that his deposition be suppressed, upon the 
allegation that he was incompetent, by reason of his inter- 
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est; which motion was overruled, and the deposition was 
read atthe hearing. The objection is now renewed in 
this Court, and the counsel for respondent contend that 
Mr. Lyon, being, according to the proof, at the time of 
his examination,-a share-holder in the corporation, he was 
so interested as to be incompetent to testify on its behalf; 
that the assignment to Thomas R. McClintock, previous to 
his examination, did not make him competent, because 
such assignment was made pending this suit, which 
leaves the corporation liable for costsas a party to the 
record. It is also urged that, nothwithstanding the as- 
signment, there is still an interest in the Company, in the 
event of this suit, beyond the question of costs, which in- 
capacitates the witness. It is argued that the Company, 
by the assignment to McClintock, impliedly warrant their 
title to and the validity of the bond and mortgage, which 
is the subject matter of the suit and the assignment; that 
the Company also warrants that it has no knowledge of 
any facts which, if the instruments were originally valid, 
would prove them worthless, and therefore the Company, 
and Mr. Lyon, as one of its members, have an interest 
in the recovery here, to prevent a recovery over against 
the Company on the failure of the present suit. That the 
members or share-holders of corporations created for pri- 
vate emolument, are considered as having a direct, certain 
and vested interest, and therefore not admissible as wit- 
nesses for such corporation, is well settled, upon authority, 
1 Greenlf. Ev. 333, and authorities cited in the margin. 
The Company being a party to this suit upon the record, is 
undoubtedly liable for costs, and liability for costs, it is 
also well settled, is a sufficient interest to render a wit- 
ness incompetent. The Court below should have granted 
the respondent’s motion, and suppressed the deposition 
of Mr. Lyon, and in the examination of the case here, 
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it will be excluded from our consideration. As the in- 
competency of the witness is clear, upon the point consid- 
ered, we do not express any opinion on the other. 

The bill is filed for the foreclosure of a mortgage, which 
it is alleged, was executed to the Company to secure the 
payment of a bond for the penal sum of thirteen thousand 
dollars, conditioned to pay the sum of six thousand, five 
hundred dollars on or before the expiration of the term of 
eight years from its date, with legal interest from the Ist 
day of January; 1841, preceding the date of the bond. 
The allegation is, that the respondent, on the 20th Decem- 
ber, 1841, being indebted to the Southern Life Insurance 
& Trust Company, did sign, seal and deliver the bond and 
mortgage described. The answer denies positively any 
indebtedness on the part of respondent to the Southern 
Life Insurance & Trust Company, and admitting the sign- 
ing and sealing of the bond and mortgage exhibited, denies 
positively that the said instruments were ever delivered to 
the Company by the said respondent, or by his authority 
or direction, and proceeds to give the history of the crea- 
tion of these instruments, and the purposes for which they 
were executed. It is in substance this: That béing desi- 
rous to raise asum of money to meet some urgent neces- 
sity, he concluded to become a property stockholder in the 
said Company, in order to avail himself of the privilege 
granted to shareholders therein of borrowing two-thirds or 
three-fifths of the amount of stock ; and accordingly com- 
missioned one N. M. Martin to engage for him as many 
shares of stock as his property, on appraisement, would 
cover; that he was informed by Martin of the engagement 
to purchase shares of one Thomas J. Linton or one William 
L. Tooke, he does not recollect which; that he caused an 
appraisement of his property to be made, executed the 
bond and mortgage in question by signing and sealing the 
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same, and deposited them with the Cashier or officers of 
the Company, to be delivered to and to become the pro- 
perty of the Company upon the transfer of the shares of 
stock to him which his agent, Martin, had contracted for. 
It is further alleged that no shares of stock where trans- 
ferred to him by Tooke or Linton, until December, 1842, 
when, after the Company had become embarrassed, &c., 
and its stock had become worthless and its notes greatly 
depreciated in value, and after he had expressly declined 
to receive any transfer for the reasons before stated, the 
Cashier, Mr. Lyon, procured an assignment to be made on 
the books of the Company, by William L. Tooke, to the 
respondent, of sixty-five shares of stock, without the know- 
ledge or assent of the respondent, and which assignment 
and transfer he never accepted. 

The defence set up has been considered in argument as 
resolved into two points: First, that the bond and mortgage 
are invalid for want of delivery; and, secondly, that they 
are invalid for want of consideration. 

It is not pretended that there was, at any time, any loan 
of money by the Southern Life Insurance & Trust Com- 
pany to the respondent, nor indeed any transaction what- 
ever, except that which related to the effort by the respon- 
dent to acquire stock in the Company. It appears that the 
appraisement of the property, which he proposed to mort- 
gage as security for the stock amounted to thirteen thou- 
sand dollars, and which, according to the rules which the 
Company had established, would secure sixty-five shares 
of the nominal value of one hundred dollars per share, and 
making an aggregate of six thousand, five hundred dollars. 
The fact from whom the stock was to be procured, is in- 
volved in some obscurity. The respondent, in his answer, 
says that he employed Martin to purchase the shares for 
him, and that Martin informed him he had done so from 
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Tooke or from Linton, he cannot distinctly recollect from 
which of them. Martin, being examined, says, in his de- 
position, that he contracted with Linton, and not with 
Tooke, for the stock, and was to allow a premium of ten 
dollars per share, that it was to be delivered immediately, 
and that no memorandum in writing was made of tke con- 
tract. Mr. Tooke, who was also examined on this point, 
says he never saw the respondent; that, being the holder 
of one hundred and fifty shares, he had authorized Martin 
to sell them for him, and that Martin informed him he had 
contracted to sell sixty-five of the shares to the respondent. 
A book is also introduced, called “ Bond and Mortgage 
Ledger,” which, if it could be considered as evidence, 
would not serve to dispel the doubt, for, as the book has 
been explained to the Court by the counsel for appellant, 
the respondent, Cole, is charged to Linton for the value of 
sixty-five shares, and Tooke, not Linton, is credited by the 
same amount under the same date. The book of minutes 
of the proceedings of the Directors of the Company, is 
also introduced, in which the following entry appears un- 
der date of Monday, December 20, 1841: “ Voted to ap- 
“ prove the appraisement of Charles Cole’s property to the 
‘amount of thirteen thousand dollars, and upon the com- 
‘“‘ pletion of the papers necessary, to authorize the transfer 
‘“‘of sixty-five shares stock from William L. Tooke to 
*‘ Charles Cole, provided the interest of sixty-five hundred 
‘dollars of Wm. L. Tooke’s bond be paid to January Ist, 
**1841.” Upon whose application this order was passed, 
and from whom the statement was derived, that it was 
Tooke’s stock which was purchased, does not distinctly ap- 
pear. This fact might be one of importance, for if the re- 
spondent had bought the shares of Linton, it would not 
authorize the Company to cover the bond and mortgage by 
procuring an assignment to the respondent from any other 
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person, without his assent. Martin is the only witness 
who speaks of his own knowledge, and his testimony is 
direct, positive, and affirmative. Tooke derives his infor- 
mation from Martin, and it is but hearsay : so also the state- 
ment in the vote of the Directors may have been derived from 
Tooke or from Martin. The direct and positive testimony 
of Martin, under oath, may be considered as weakened by 
the declarations made by him out of doors; yet if the case 
turned on this fact, we should feel bound to take the state- 
ment of Martin as conclusive upon the point, he being the 
person best calculated to know the facts; or, if such a course 
would be admissible, to remit the case to the Court below 
to take further evidence thereof. 

We donot, however, think it necessary to decide the 
question; for whether the purchase of the shares was 
from Linton or from Tooke, they were to be delivered, that 
is, transferred, immediately, and according to the proof, 
they were not transferred until nearly twelve months after 
the execution of the bond and mortgage, and not until 
after the stock had greatly depreciated in value, arising 
from the pecuniary embarrassments of the Company. 

Time, in a Court of Equity, is rarely considered as mate- 
rial, where the value of the property contracted for and 
the circumstances of the parties remain unchanged; yet 
where the value of the property is greatly diminished, 
performance will not be compelled. In cases of sales or 
contracts relating to stock in the public funds, time is con- 
sidered as of the essence of the contract, Forrest vs. Elwes, 
4 Vesey R., 492. There is no proof of the acceptance of 
the transfer of stock by the respondent, at or after the 
time of transfer, and we are clearly of the opinion that, 
upon the contract to transfer and deliver the shares pres- 
ently, the respondent would not, ina Court of Equity, 
have been compelled to accept a transfer and delivery 
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nearly twelve months thereafter, when the stock had 
greatly depreciated in value, and, as he would not be 
compelled to complete the contract, he was not bound to 
accept the transfer when made, but might consider the con- 
tract as abandoned. At law, where time is considered 
material, if the contract is not carried into effect within a 
reasonable period, either on the part of the vendor or the 
purchaser, it is deemed to be dissolved and abandoned by 
mutual consent, and such must be considered the rule in 
Equity, where, from the express terms of the agreement, or 
from the nature or character of the subject matter of sale, 
time would be considered as of the essence of the contract. 

It is, however, argued on the part of appellants, that 
the liability of the respondent to the Company upon the 
bond and mortgage, does not depend on the fact whether 
Linton, or Tooke, or any body else, transferred any stock 
to him. 

Either the Court or the counsel greatly misapprehend the 
terms, nature and force of the contract proved. It seems 
to us not to be one of much complexity, when rightly un- 
derstood. Assuming as a fact what we have -heretofore 
held was not satisfactorily proved, that it was Tooke’s 
stock which the respondent was to buy, the transaction is 
simply this: Tooke held one hundred and fifty shares of 
the stock of the Company, which had not been paid for 
with money, but which he had been permitted to subscribe 
for on credit, securing the payment by his bond for the 
nominal value, say fifteen thousand dollars, with interest 
from the date of his subscription, and a mortgage upon pro- 
perty. It was proposed that Tooke should transfer to the 
respondent sixty-five of those shares, and that the respon- 
dent should execute his bond for the nominal value thereof 
and interest, secured by a mortgage upon his property, and 
when the transfer was made, and the bond and mortgage 
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of respondent accepted by the Company, Tooke would be 
entitled to a release from the Company of so much of his 
bond and mortgage as that of the respondent would cover. 
These were all concurrent and dependent acts—integral 
parts of one contract, which must all be executed, in order 
to give validity to any one of them. They must be per- 
formed, too, in conformity with the agreement and with 
good faith. In this arrangement, the Company was not 
only one of the parties to the compact, but it had an im- 
portant interest—it was to release to one of the parties a 
sum of money due it on his bond and mortgage, and to ac- 
cept in lieu of it the security of the personal responsibility 
and property of another. It was not only bound to know 
and did know all the acts to be performed by each of the 
contracting parties, but also that the several acts to be 
performed were dependent upon each other, and were to 
be executed concurrently. 

The evidence of the connection of the Company with, 
and its participation in the arrangement between Tooke 
and the respondent, so as to make itself a party to the con- 
tract, is found in the order or vote of the Board of Direct- 
ors, considered in reference thereto. 

It is said by one of the counsel for appellants that this 
order or vote was misconstrued by the Judge below, and 
which misconstruction led to the erroneous decree com- 
plained of. We have examined this entry with great care, 
and if we would give effect to each and every part of it, 
we would find it susceptible of but one interpretation. To 
make ourselves perfectly intelligible, we will eliminate the 
several parts, and put them as distinct sentences, viz: 

*¢ Voted, to approve the appraisement of Charles Cole’s 
‘* property, to the amount of thirteen thousand dollars ;” 
and also, 

* Voted, upon the completion of the papers necessary to 
12 
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authorize the transfer of @xty-five shares of stock from 
‘* Wm. L. Tooke to Charles Cole, provided, the interest of 
“‘ sixty-five hundred dollars of Wm. L. Tooke’s bond be 
** paid to January Ist, 1841.” 

To give the construction contended for by counse! for 
appellants, is to render insensible and wholly useless the 
words, ‘“‘and upon the completion of the papers necessary,” 
while our construction not only gives effectto every word, 
but is consistent with the intentions of the parties, as they 
are gathered from their acts, conduct and declarations, 
considered with reference to the parol proofs of the agree- 
ment. | 

For the purpose of the performance ofthe agreement, 
the abstract of respondent’s titles were laid before counsel 
in whose opinion the Company had confidence, and the 
report thereon was accepted, and the respondent had exe. 
cuted his bond and mortgage. Yet there was wanting to 
the complete consummation of the contract and agreement 
of the parties, the transfer on the books of the Company, 
by Tooke, to the respondent, of the sixty-five shares of the 
stock, according to the terms of the said agreement, and 
the release by the Company to Tooke of the sum of sixty- 
five hundred dollars, upon his bond and mortgage. 

The several acts were to be executed concurrently, and 
each part would have effect and vitality only from the 
performance of the others, and the execution or perform- 
ance of one formed the consideration of the others. The 
respondent was not bound to deliver his bond and mort- 
gage until Tooke should make the transfer of the shares. 
Tooke was not bound to execute the transfer until the re- 
-spondent was in condition to assume Tooke’s responsibil- 
ity to the Company for the nominal value of the shares, 
and had paid or was ready to pay the premium agreed on 
































JANUARY TERM, 1852 373 








So. Life In. & Tr. Co. et al. vs. Colé-—Opinion of Court. 





And the Company was not bound to reléase Tooke until 
the respondent was in condition to assume Tooke’s liability. 

It would ordinarily happen in the execution of such tri- 
partite contracts, that one or the other parts might he ex- 
ecuted before the others. Yet the parts so executed can- 
not on any just principle be regarded as distinct and sub- 
stantive contracts, against the consent of the parties so 
performing; but they would be considered as steps taken 
towards the consummation, the wife being in fier¢ until 
each and every part was accomphshed, for all the parts 
formed but one whole. In Duttofi vs. Morrison, (17 Ve- 
sey R., 200,) Lord Eldon says: “In many cases the law 
‘‘ considers a variety of instruments as forming one trans- 
“action, and would not give effect to any instrument un- 


‘Jess the whole transaction is completed ;” and this is 
precisely the case here. 

The appellants, however, plant themselves upon an al- 
leged delivery of the deeds to the Southern Life Insurance 
& Trust Company, its acceptance of them as valid instru- 
ments, and an alleged credit to Tooke, as conclusive of 
their right to the decree of foreclosure prayed for. And 
first, as to the delivery of the deeds: Delivery of a deed is 
a matter in pads, and there is.no doubt that the possession 
of a deed by the grantee, acknowledged by the grantor for 
record, is evidence of delivery, but the authorities cited do 
not make it more than prima facie evidence of the fact. 
It is, even in a Court of law, susceptible of explanation, or 
rebuttal. The grantor may show that such possession is 
the result of fraud, mistake or accident, (2 Greenlf. Ev., 
§ 297, and authvrities cited in the margin.) But what ig 
the evidence of delivery in the case before us? On the 
part of the appellants, there is nothing more than the pri 
ma facie case made by the possession of the deeds ;—on 
the part of the. respondent, there is the express denial of 
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the answer, which is responsive, not only to the allegations 
of the bill, but to the special interrogatory addressed to 
him. The explanation which he gives as to the manner in 
which the Company became possessed of the deeds, is per- 
fectly consistent with the contract proved, of which the 
execution of the deeds was an integral part. The respon- 
dent executed the instruments and deposited them with 
the Cashier, or other officer of the Company, at its office, 
the place where the execution of the contract was to be fi- 
nally consummated, so far as the respondent was interest- 
ed, to wit: the transfer of the shares, which, to be full 
and perfect, must be made on the books of the corporation, 
there to be ready for the final completion. 

It is said that delivery to an officer or servant of a cor- 
poration, is delivery to the corporation. To this we as- 
sent, with the addition that such delivery is for the use 
and benefit of the corporation, and with intent to pass an 
absolute property or interest in the deed delivered; and 
the rule would be the same if the delivery should be made 
to a mere stranger. We do not think there is such a_per- 
sonal identity between the corporation and its officers, that 
a deed may not be placed in the hands of the latter as an 
escrow until the performance of some condition, Ke. 

Whether there was any formal notification by words or 
not, at the time of the deposit or delivery ‘to the officers of 
the Company, that it was to operate as an escrow, is not, 
it seems, material. In Bowker vs. Burdekin, (11 Mees. 
& Wels. R., 145,) Parke, B., says: ‘I take it now to be 
“ settled, though the law was otherwise in ancient times, 
“‘as appears by Sheppard’s Touchstone, that in order to 
“constitute the delivery of a writing as an escrow, it is 
“ not necessary that it should be done by express words, 
* but you are to look at all the facts attending the execu- 
* tion—to all that took place at the time, and to the result 
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‘“of the transaction ; and therefore, though it isin form an 
* absolute delivery, if it can be reasonably inferred that it 
“was delivered not to take effect as a deed till a certain 
‘condition was performed, it will nevertheless operate as 





“an escrow.” 

We find no sufficient proof of the delivery of the deeds 
in question. The presumption of a delivery, as an inde- 
pendent and substantive contract, is repelled, not only by 
the answer, but by the proofs, of the contract which was 
in fact made, and of which the deeds were but an integral 
part: a contract of which the Company had full notice, 
for it was not an unimportant party thereto. 

It must be borne in mind that this Court is now sitting 
as a Court of Equity, which regards not the circumstances 
or outward ceremonial, but the substance of the act, and 
therefore we think that if the respondent had entered the 
parlor of the Company, the President and Directors being 
there in session, and by the most formal act had delivered 
the deeds in question to the head of the Corporation, sta- 
ting the circumstances under which and to accomplish 
which they were executed, we should be compelled to re- 
gard it as a delivery, to take effect only on the final con- 
summation of the contract. 

In Flagg vs. Mann, (2 Sumner R. 510,) that learned 
jurist, Justice Story, says, though there is a technical diffi- 
culty in the suggestion of the delivery of the deed to the 
grantee as an escrow, yet a Court of Equity will not gov- 
ern itself exclusively by technical principles of law, where 
the intentions of the parties will be thereby defeated. It 
requires, however, he says, clear evidence of what that 
intention is, and whether it will be so defeated, otherwise 
the rule of law must prevail. In this case we are perfectly 
satisfied of the intentions of the parties, and that if the 
possession of the deeds by the Company be regarded as an 
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absolute technical delivery, the intention of the party will 
be frustrated and defeated. 

Was the difficulty subsequently obviated by the transfer 
on the books of the Company, in December, 1842, of sixty- 
five shares of stock by William L. Tooke to the respon- 
dent, and were the officers authorized, on this transfer, to 
consider the condition as complied with, and the bond 
and mortgage the property of the Company? We are well 
satisfied of the negative of both branches of the inquiry. 

Assuming again that it was Tooke’s stock, and not Lin- 
ton’s, which the respondent had agreed to purchase, and 
that he got by that transfer the stock which he had actually 
contracted for, yet, as we have before said, in this contract, 
from the very nature of the transaction and the subject 
matter thereof, time was of the very essence of the agree 
ment. After the lapse of nearly twelve months, and after 
the value of the shares had greatly depreciated, owing to 
the embarrassments and the threatened insolvency of the 
Jompany, which finally ensued, it was too late to require 
the acceptance of the transfer by the respondent, and there 
is not a tittle of proof that he did accept it. 

The circumstances under which the assignment was 
made are not wholly free from suspicion. No one was 
present but Tooke, who made the transfer, and the officers 
ofthe Company. The respondent was not notified and re 
quired to attend, accept the act of transfer, and consum 
mate the contract. 

Martin, who was respondent’s agent for the purchase, 
had a store and was in business at Tallahassee, where the 
transfer was made, was not notified to attend and represent 
his principal. Martin says, too, he agreed that the respon- 
dent should pay a premium of ten per centum, or ten dollars 
per share, for the stock, yet we find no demand made for 
this premium, but the claim for it is quietly abandoned. 
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shares from Tooke, and that this right of action is a suflicient 
consideration to support the deeds in the possession of the 
Company ; and, on the other hand, it is argued that no 
such right of action existed, because the contract or agree- 
ment is within the 11th section of the act of November 
15th, 1828, regulating the conveyance of real and personal 
property, &c.,(Duval’s Compilation, 206. Thompson’s Di- 
gest, 218, § 2.) It is true that the English Courts, in the 


construction of the 17th section of the act of the 29th Chas. 
2, Ch. 3, have held that shares of stock in an incorporated 
company, are not goods, wares, or merchandise within the 
meaning of the act, vet we consider that our statute is 
more comprehensive than the British statute of Frauds. 

Our statute provides, “that no contract for the sale of 
“any personal property, goods, wares, or merchandise, 
** shall be good, unless the buyer shall accept the goods or 
‘part of them so sold, and actually receive the same, or 
* give something in earnest to bind the bargain, or in part 
‘payment, or somenote or memorandum in writing of the 
“said bargain or contract be made and signed by the par- 
‘ties to be charged, or their agents thereunto lawfully au- 
* thorized.” 

It will be observed that our statute uses the words 





personal property, as well as gecds, wares and merchan- 
dise, and therefore, though shares of stock in an incor- 
porated Company may not properly be considered as goods, 
wares or merchandise, yet there can be no question but 
that they are included within the very comprehensive 
terms, ‘“‘ personal property.” Was anything done to take 
the agreement without the statute? There was no accep- 
tance and actual receipt of the thing sold, or any part 
thereof by fhe buyer; nothing given in earnest to bind the 
bargain, or in part payment, and no written memorandum 
of the bargain or contract signed by the parties to be 
































JANUARY TERM, 1852. 





"So. Life In. & Tr. Co. et al. vs. Cole—Opinion of Court. 








charged or their lawful agents. The execution of the bond 
and mortgage by the respondent, could not have the effect 
of a part payment, to take the case without the statute, if 
at all, until delivery and acceptance by the Company 
with the express assent of Tooke. Payment or part pay- 
ment, pre-supposes the act of two persons, the bargainee to 
give and the bargainor to accept, and until it is both giv- 
en and accepted, the contract is not complete. We think 
that the respondent had no right of action against Tooke 
upon the parol contract for the stock, but if he had acquir- 
ed such right of action, it did not amount to a sufficient 
consideration to support the deeds, for the respondent did 
not propose to buy a law suit, but to buy shares of stock. 

Again it is argued, that equitably, the shares of stock 
belonged to the respondent, as soon as'the Company ap- 
proved of the bond and mortgage, which the respondent had 
executed; and this upon authority of the. maxim, that 
equity regards that as done, which ought to be done. If 
to the maxim as stated be added this qualification, ‘‘ where 
“nothing has intervened which ought to prevent a perform- 
“ance,” we are prepared to yield our assent to the existence 
of such a rule of equity law, but we deny its applicabil- 
ity to the present case. It has never been so applied as to 
make a party who has contracted for legal title to proper- 
ty, on payment of the purchase money, liable at all events 
to pay the price, as upon a contract executed, before con- 
veyance is made, merely because the vendor ought to have 
conveyed: Nor has any case occurred where it has been 
held that an executory contract invalid as being within 
the positive prohibition of a statute, ought, in a Court of 
equity, to be considered as_executed. 

We are well satisfied that there was no benefit or advan- 
tage resulting to the respondent, as a suflicient considera- 
tion to support the deeds in question. Let us now exam- 
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ine and see if any detriment or injury resulted to the Com- 
pany, which will support the deeds as a consideration. 

It is alleged that the Company released to Tooke the 
sum of six thousand five hundred dollars, with interest 
from the 1st of January, 1841, at eight per centum, in con- 
sideration of the bond and mortgage executed by the re- 
spondent. The only evidence produced, and which is now 
before us, to sustain this allegation, is that said to be affor- 
ded by a book, styled “Bond and Mortgage Ledger,” 
which we have before adverted to, and which we will now 
consider more fully. This book, it is admitted, is not a 
part of the regular sett of account books of the Company, 
but it is a memorandum book, kept by the Cashier for the 
purpose of readily ascertaining the amount of principal 
and interest due the Company upon its bonds and mort- 
gages. It is not shown to have been opened and kept by 
any order of the Board of Directors, nor is the period when 
the book was first opened ascertained with any degree of 
certainty. It is also admitted that as the entries therein 
consist simply of names, dates and figures, without any de- 
scriptive explanations, it is not intelligible, save by the per- 
sonal explanations of the Cashier of the Company. The book 
therefore, cannot, be considered as an account book, the en- 
tries in which would be evidence against the Company as 
admissions, but must be considered simply as memoranda 
of the Cashier, and of no higher authority than statements 
made by him not under oath. Ina suit between the Company 
and Tooke, this book could scarcely be held, under the cir- 
cumstances, evidence against the Company of the release 
of six thousand five hundred dollars on his bond of the 
date of July Ist, 1841. The entry in this book, however, 
ofthe debit of the respondent, and the credit of Tooke, bears 
date January 1, 1842, when the stock was not actually 
transferred until the month of December ofthat vear. Ifthe 























JANUARY TERM, 1852. 381 





So. Life In. & Tr. Co, et al. vs. Cole—Opinion of Court. 














Company considered that Tooke was entitled to the credit 
of the amount of respondent’s bond and mortgage on the 
Ist of January, 1842, why was not the amount endorsed 
upon Tooke’s bond, which was then in the possession of 
the Company? Was it just to Tooke or Lahens & Co., 
subsequently to transfer it to the latter parties, without an 
endorsement of the credit? Ifthe respondent became lia- 
-ble to the Bank for the sixty-five shares of stock on that 
day, surely Tooke became entitled to be discharged to the 
amount of the nominal value of shares, and if so, to a re- 
lease or acquittance therefor; to some evidence which he 
might keep in his own possession. No credit was endors- 
ed upon the bond and mortgage of Tooke when it went in 
the possession of Lahens, and none was entered while it 
remained in his possession and that of his attorneys, which 
continued up to final settlement by compromise in 1847, 
and when that compromise is adjusted, a release is execu- 
ted for the whole sum secured by the said instrument, and 
no mention is made of the credits by Cole. Did the omis- 
sion to endorse the credit upon the bond of Tooke, at the 
time of its transfer, result from the fact that it would be 
premature, the shares not having been transferred to re- 
spondent? Ifso, then the entry in the book is clearly not 
an evidence of release, if there was no other objection. If 
this supposition is correct, why did not the Company in 
December, 1842, upon the transfer of the shares by Tooke, 
notify Lahens & Co., and ask them to accept the respon- 
dent’s bond and mortgage, and credit Tooke’s which was 
in their possession? Tooke’s action is equally as inexpli- 
cable as that of the Company. In December, 1842, he 
transfers sixty-five shares of his stock to the respondent, 
from which he expects a credit to the amount of their nom- 
inal value, and yet receives no acquittance therefor—it does 
not appear that he demanded any. So, although, according 
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to the testimony of Martin, the respondent was to pay a pre- 
mium of ten per centum or ten dollars per share for the stock 
to the vendor, we do not find Mr. Tooke, on the occasion of 
the transfer or at any time since, making any claim there- 
for. Conduct and action so much out of the usual course of 
business, require explanation, and yet none is offered. It 
is very clear that the Company was not bound to release 
Tooke until the respondent had irrevocably assumed the 
payment of the sum stipulated, to their satisfaction, and 
as we find no evidence of release to Tooke, founded on the 
consideration of respondent’s bond and mortgage, we are 
bound to conclude it did not release him./ We find no 
consideration of benefit or advantage to the frantor, or of 
detriment to the grantee, to support these deeds, and must 
declare them nuda pacta. 7We have examined carefully 
every position assumed by the appellant’s counsel in the 
argument here, and whether we consider the deeds upon 
the question of their delivery, or that of a want of consid- 


eration, they are equally invalid in the possession of the 
Company or of its assignee. 

Our judgment is that the decree of the Court below be 
affirmed, with costs. 


SEMMES, Justice, dissented. 


Joun F. Hieas, Survivine Partner, &c., Puarntirr 1x 
Error, vs. Mary SuHener, Derenpant In Error. 


A book account, in this State, is not admitted as evidence of the sale and deliv - 
ery of the goods, even though it may be proved that the account sued on is 
an exact transcript from plaintiff's books, and that they were fairly and hon- 
estly kept. 

So, also, the testimony of a witness that he knew of the delivery of a part of the 
articles charged to defendant, and another part to defendant’s overseer, with- 
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out any evidence as to the particular articles, or their value, is not sufficient 
to justify a judgment for plaintiff for any amount. 

A party demurring to evidence admits the truth of that to which he demurs, and 
those conclusions of fact which the jury may fairly, that is, legally, draw 
from it. 

When the evidence is so loose, uncertain and indeterminate, that no verdict could 
be rendered upon it by a jury, the Court, upon a demurrer to such evidence, 
should not give judgment, but set aside the demurrer, and award a venire 
Jacias de novo. 





The opinion of the Court, as delivered by the Chief Jus- 
tice, contains a statement of the case. 


Maxwell for plaintiff in error. 
ANDERSON, Chief Justice— 


This was an action of assumpsit, brought in the Circuit 
Court for Madison County, by the present appellant, 
against Mary Shehee, on a merchant’s account. The 
declaration is in the usual form, and the bill of particulars 
filed with it is an account against the defendant for sun- 
dry articles of merchandise, amounting to $107 48. 

The defendant filed the general issue, and with it a no- 
tice that at the trial she would prove payment and set off. 
The evidence does not tend to establish this allegation of 
payment and set off, so that there was no other real issue 
than that presented by the plea of non assumpsit. 

Thomas J. Chace was the only witness examined, and 
his testimony was substantially as follows : 

He was in the: employment of Rowles & Iliggs during 
the year 1843, as clerk and book-keeper—knows of the ex- 
istence of an account against the defendant for that year ; 
its amount was $107 48, ‘“‘as by examination of the books 
“now before'the witness”—the account constituting the 
bill of particulars, was made out by witness from the books 
of Rowles & Higgs, and is a correct transcript from them. 
Witness believes that the books of Rowles & Higgs were 
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fairly and honestly kept—witness knows that a part of the 
articles enumerated in the account were purchased by the 
defendant, and delivered, and others were got by the over- 
seer of defendant, and delivered to him, as witness pre- 
sumes, by her order or direction, which were at times 
written by her. 

Witness believes, from an examination of the books, 
that the account, “as above stated, and now in controver- 
‘sy, is correct, unpaid, and justly due to the firm of said 
*“Rowles & Higgs, according to the best of his knowledge 
*‘ and belief.” 

Defendant offered no evidence, but demurred to the 
plaintiff’s evidence, and the plaintiff joined in the demur- 
rer. 

Upon this issue, the Court gave judgment for the de- 
fendant, with costs, to which judgment the plaintiff ex- 
cepted, and his bill of exceptions being signed and sealed 
by the Judge, isa part of the record which has been 
brought before us. 

The effect of a demurrér to the evidence is, “ that the 
“party demurring admits the truth of the testimony to 
“which he demurs, and also those conclusions of fact 
“which the jury may fairly draw from that testimony. 
*“ Forced and violent inferences he does not admit, but 
‘“‘ the testimony is to be taken most strongly against him, 
“and such conclusions as a jury might justifiably draw, the 
* Court ought to draw.” Pawling et al. vs. United States, 
2 Cond. R., 93. In the case of Young et al. vs. Black, in 
the same volume of Reports, 609 p., Mr Justice Story 
says: “The party demurring is bound to admit as true, 
“not only ail the facts proved by the evidence introduced 
“by the other party, but also all the facts which that evi- 
** dence may legally conduce to prove.” 

In applying the rule thus laid down by the Supreme 
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Court to the evidence in the case before us, we find, ir the 
first place, that the facts stated by the witness, though ta- 
ken to be true, do not directly establish the plaintiff ’s case. 
Those facts are of two distinct kinds: first the testimony 
of the witness as to the books; and, secondly, as to the 
delivery. The facts, though admitted by the demurer to 
be true, that the witness was clerk and book-keeper for the 
plaintiff, and knew of the existence of the account, and of its 
amount, from an examination of the books: that the ac- 
count filed was a correct transcript from the books, and 
that he believed the books to be fairly and honestly kept, 
are not direct proof of the assumpsit of the defendant as 
charged in the declaration. A book account is not admit- 
ted in this State to be evidence of the sale and delivery of 
goods. Such is the general rule of the English law, even 
in the case of a regular tradesman’s books, 1 Buller’s N. 
P., 282, and in those countries and States where trades- 
mens’ books are admitted as evidence, it is always in con- 
nection either with the suppletory oath of the party, or 
from the supposed necessity of the case, where the party 
does not keep aclerk. See Pothier on Obligations, quoted 
in 12 J. R. 464, and cases referred to in the same book 
from several of the New England States. In this State, 
we have not relaxed the English rule, which is in perfect 
consistency with the general law of evidence, (unless the 
allowing a party-to swear to an account under fifty dollars 
in a Magistrate’s Court may be so considered,) and we 
hope that it will never be relaxed. 

In this case, however, the book account is not even sus- 
tained by the oath of the party, nor is there any supposed 
necessity, as in the New York cases, from there being no 
clerk, of admitting it: so that there is really no direct 
proof in this branch of the testimony to sustain the case. 
So also it is very clear that the testimony of the witness, 
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that he knew of the delivery of a part of the articles to 
defendant and another part to her overseer, without saying 
how much and what was their value, however true, is not 
sufficient of itself to justify a judgment for the plaintiff 
for any amount. 

The facts proved being thus insufficient of themselves 
and directly to establish the plaintiff’s case, let us see, in 
the second place, if the conclusions of fact which the jury 
might fairly draw from the testimony without forced and 
violent inferences, (to use the language of Judge Marshall,) 
will answer. 

The word “ fairly,” which here qualifies the right of a 
jury to draw their conclusions, must be understood to im- 
port “ legally,” for nothing is fair in a Court of Justice but 
what is sanctioned by the rules of law, and in the citation 
made from Judge Story, it is said the demurrant admits 
‘all the facts which the testimony legally may conduce to 
“prove.” Could, then, ‘a jury have legally concluded, 
from the facts proven, that the goods were bought by de- 
fendant? Could they have legally come to this conclusion, 
because the account was a correct transcript from books 
which were admitted to be fairly and honestly kept ? 

If the jury had any doubt on this point, it would be 
their duty to ask counsel of the Court, and they would 
then learn that they could not arrive at such conclusion, 
without doing violence to plain and well-established rules 
of law. 

There are two distinet characteristics of evidence which 
are to be regarded in this connection: I mean its relevancy 
and its weight. The first it is the province of the Court 
to determine ; the second belongs to the jury. The de- 
murrer to the evidence, while it substitutes the Court for 
the jury in its peculiar duty of weighing the evidence, 
does not relieve the Court of its own apprepriate duty of 
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judging of its 
part of its duty by the Court that the rule of finding all 
that a jury might fairly find, has any application. The 
rules of law are uniform and inflexible. 

The relevancy of evidence is the same, with or without 
a demurrer to the evidence, and in both cases must be de- 
cided by the Judge. The weight of evidence, when deter- 
mined to be relevant, is variable, and it is only in this re- 
gard that the Judge, when put in the place of the jury, 
must lean as much as he fairly can against the demur- 
ring party. In this case the Judge knows, in his character 
as Judge, that account books of themselves are no sufti- 
cient evidence of an account, and however much weight 
is given to the evidence with that qualification, it will avail 
nothing to the plaintiff, for it is not proper evidence, and 
must be discarded by the Judge from his consideration, as 
he would instruct a jury to discard it from their’s. 

These considerations have satisfied me that the Court 
below committed no error in not giving judgment for the 
plaintiff on this demurrer. 

It is not so clear to me that his Ilonor was right in giv- 
ing judgment for the defendant. To ascertain this, will 
lead us into a more extended inquiry into the nature of a 
demurrer to evidence, and the law regulating it. 

The older books made a distinction between written and 
parol evidence, * but it is now well settled that evidence 
‘of any kind, written or parol, direct or circumstantial, 
“is a subject of demurrer.” (Gould’s Pl. 483.) But it is 
not in every case that the opposing party is compelled to 
join in demurrer. Where the evidence is direct and cer- 
tain, he will be compelled; but it is otherwise when the 
evidence is * loose and indeterminate,” or when it is * cir- 
‘“cumstantial.” In cases of this latter sort, he cannot be 


compelled to join in demurrer, waless the demurring party 
l ] ; 
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admit expressly on the record every fact that the “ loose and 
** indeterminate” and “ circumstantial” evidence conduces 
to prove—thereby relieving the Court from the task of 
weighing doubtful and uncertain evidence. Without an ex- 
press admission of this nature, the other party is not bound 
to join, and if he does, the Court can pronounce no judg- 
ment on the demurrer. 

These general rules are found in Mr. Gould’s Treatise on 
Pleading in his chapter on demurrers, and he illustrates 
them by a reference to the leading case of Gibson & John- 
son vs. Hunter, in 2 H. Black. 205. ‘ That was an action 
“by the holder against the acceptors of a bill of exchange, 
“ payable to a fictitious payee, or order, and which, after 
**the acceptance had been endorsed by the drawers in the 
“name of the fictitious payee, for valuable consideration 
“ to the plaintiff. The latter exhibited evidence of a long 
* course of dealing in similar bills between the drawers 
** and acceptors—for the purpose of raising a presumption, 
“from these circumstantial facts, that the defendant, at 
“the time of accepting the bill, knew the payee to be fic- 
“ titious; and of then urging, as matter of law, that if this 
*‘ presumption was established, the defendants were bound 
“by their acceptance. To this evidence, the defendants 
“demurred, without admitting, upon the record, their 
“ knowledge, at the time of accepting the bill, that the 
“ payee was fictitious, and the plaintiff joined in demur- 
“rer. But it was resolved in the House of Lords, by the 
“unanimous opinion of the Judges, that, because the de- 
“ fendants’ knowledge of the payee being a fictitious per- 
“son, (which was the great point of fact in issue,) was not 
‘“‘ expressly admitted on the record, the point of law inten- 
‘“‘ ded to be raised by the demurrer could not arise upon the 
“record, and consequently that no judgment could be 
*‘ viven upon the demurrer.” 
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The Lord Chief Justice, (Eyre,) in giving to the House 
of Lords this opinion, concludes as follows: ‘‘ We conceive 
**no judgment can be given on this record. The examin- 
** ation of the witnesses in the case has been conducted so 
*‘ loosely, or this demurrer has been so negligently framed, 
*‘ that there is no manner of certainty in the state of facts, 
“upon which any judgment can be founded. There 
“ought to be an award of a venire facias de novo. The 
“issue joined between the parties, in effect has not been 
*‘ tried, and the case of Wright vs. Pindar is expressly in 
* point, that another venire facias should issue.” 

The only portion of the evidence, in the case before us, 
which legally conduces to the proof of the issue, isthe tes- 
timony of the witness in relation to the delivery of some 
of the articles enumerated in the bill, to the defendant and 
her accredited agent, but it is so “ uncertain and indeter- 
“‘minate” as to render it impossible for any reasonable 
verdict to be founded on it. The amount of goods thus 
delivered, and their value, are alike left uncertain. 

A judgment for one cent, as suggested by the counsel 
for the plaintiff, would be doing injustice to the plaintiff, 
if his demand has any merit in it, while at the same time 
the evidence is not determinate enough to justify even 
that judgment against the defendant, for no attempt is 
made to prove any value in the articles delivered, and this 
should not be left to mere conjecture. On the other hand, 
the evidence is sufficient to prove that there was some in- 
debtedness on the part of the defendant to the plaintiff, how- 
ever impossible it was to fix its amount from the testimo- 
ny on the record. The fact that the evidence in the case 
of Gibson vs. ILunter was uncertain and indeterminate, in- 
sufficient to warrant a judgment for the plaintiff, was not 
thought to be a competent reason for rendering judgment 
for the defendant; but the Lords were advised by the 
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judges that it was a reason for ordering a new vendre, and 
such was their judgment. 

So, in the case before us, while the evidence is mani- 
festly insufficient to justify a judgment for the plaintiff, 
we think there were sufficient grounds for his Hlonor below 
to refrain from pronouncing any judgment on the demur- 
rer, Which he had aright todo. Gould’s Pl., 437, 2 If. 
B1., 209. 

It is accordingly the opinion of the Court that a ve- 
nire facias de novo be awarded. 


THOMPSON, Justice, delivered the following opinion ; 


A demurrer to evidence is a proceeding by which the 
Judge before whom a cause is tried, is called upon to de- 
clare what the law is upon the facts shown in evidence, 
and is analogous tothe demurrer upon facts alleged in 
pleading. The effect of it is to take from the jury, and re- 
ter to the Court, the application of the law to the facts.— 
Regularly before the party demurring can call upon his 
adversary to join in demurrer, he should admit, upon the 
record, every fact which the evidence conduces to prove, 
or if this is not done, the Court is to draw the same infer- 
ences and conclusions which a jury might fairly do, for the 
demurrer admits the truth of all facts which, upon the ey- 
idence stated, might be found by the jury in favor of the 
party offering the evidence. (Gibson vs. Hunter, 2 H. 
Blk. R, 187. Cocksedge vs. Fanshaw, Dougl. R., 131.) 
The demurrer acts upon facts, not the evidence of facts, 
and the evidence is to be taken most strongly against the 
party demurring: the Court is not to investigate the facts 
in djspute, or to weigh the force of testimony, but to as- 
sume as facts what the evidence reasonably conduces to 
prove. 

These rules are well established upon authority, and I 
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propose to take them as my guides, in arriving at 4 con- 
clusion upon this demurrer. The action is for goods, &e. 
sold and delivered, and the pleas, the general issue and 
payment. Under the issue on the first named plea, it was 
incumbent on the plaintiff to prove the sale and delivery 
of the goods, and the price agreed upon to be paid for 
them, or the value thereof. The only evidence offered by 
the plaintiff was the deposition of Thomas J. Chace, who 
was examined under a dedimus. This witness deposed 
that he was in the employment of plaintiff and his late 
partner during the whole time mentioned in the account, in 
the capacity of Clerk and book-keeper ; that the account an- 
nexed to the deposition, amounting to $107 48, was cor- 
rectly transcribed from the books by himself; that they 
were fairly and honestly kept, and that he knows a part 
of the articles enumerated in said annexed account were 
purchased by and delivered to defendant herself, and oth- 
ers were gotten by defendant’s overseer, and were deliver- 
ed to him by defendant’s order and direction, which were 
sometimes in writing. The account, or bill of parcels, to 
which the witness refers as annexed, exhibits the price or 
value of each item charged therein. 

Taking this testimony most strongly against the party 
demurring, and in favor of the party offering, it seems te 
me that if'a jury had passed upon it, and found a verdict 
for plaintiff, the Court would not have been authorized to 
disturb it as a verdict against evidence. The witness was 
clerk and book-keeper; it may therefore fairly be pre- 
sumed that he either sold and delivered the goods, or was 
cognizant of the sale, and made the entries in the books 
by which they were charged. There was therefore no one 
more competent to prove the plaintifi’s demand, or the 
character of the books for fairness and honesty. Again, 


he speaks of his personal knowledge of the delivery of a 
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part of the articles to the defendant in person, and others 
to her overseer upon her orders and directions. The val- 
ue or prices of the articles being fixed to each item respec- 
tively in the bill of parcels, to which the witness refers, 
is certainly some evidence of the value thereof. But it is 
supposed that there may have been other clerks and book- 
keepers, and that some of the sales and entries may have 
been made by such others, and that there may have been 
some articles charged, the sale and delivery whereof, he 
may not have known anything about, save by the entry 
on the books; and the testimony is not sufficiently precise 
to exclude such a presumption. The answer is, that it is 
not the province of the Court to scan with such nicety the 
evidence of the facts: it is the province of the jury to 
weigh testimony and decide: under the demurrer the 
Court is to assume as facts what the evidence conduces to 
prove, not what it conclusively proves. So again it may 
be answered, “ idem est non esse, et non apparere,” as 
the witness does not speak of any other clerks or book- 
keepers than himself, or any other goods sold than those 
which he knew were delivered to the defendant; or her 
overseer, it must be presumed there were no others. 

Upon every point of view, I am satisfied that the Court 
below erred, for if, in his opinion, the evidence was loose 
and indeterminate, he should have refused to give any 
judgment, but should have set aside the demurrer and 
awarded a venire de novo. Gibson vs. Iunter, 2 H. Blk. 
R. 187. Fowle vs. Common Council of Alexandria, 6 
Peter’s Cond. R. 328. Believing as I do that this demur- 
rer has been inconsiderately entered and joined, that the 
force and eflect of the pleading was not fully appreciated ; 
and as there was an issue on the plea of payment by the 
defendant, on which of course she has had no opportunity 
of offering proof, and that the entry of a judgement in this 
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Court for the plaintiff on the demurrer would operate as a 
surprise upon the defendant, and possibly cut off a defence 
on the merits, I find but little difficulty in concurring 
with the Chief Justice in his conclusion, to reverse the 
judgment and remit the case to the Court below with an 
award of a venire facias de novo. 


SEMMES, Justice, dissented, and delivered the follow- 
ing opinion : 


I cannot assent to the judgment of the Court in award- 
ing a venire facias de novo. 

I give my unqualified concurrence to that portion of 
the opinion delivered by the Chief Justice which maintains 
that the evidence in the Court below was insufficient to 
warrant a judgment for the plaintiff; and I frankly con- 
fess I know of no principle of law which would authorize 
a Court or jury to refer to the bill of particulars in a plain- 
tiff’s declaration to supply any defect or omission in the 
evidence. ‘ 

If it can be referred to as proof, or to aid the proof, for 
one purpose, it can be for all purposes. 

If it is evidence to establish any one item, it is evidence 
to establish the whole cause of action; and as a conse- 
quence, the extent of a plaintiff’s recovery, instead of de- 
pending upon the well defined rules of evidence, would be 
determined by every plaintiff in framing his bill of partic-’ 
ulars. The sole object of a bill of particulars is to apprise 
the opposite party of the cause of action, its character 
and extent; not. that it contains intrinsic evidence of its 
correctness, or raises the slightest presumption of indebt- 
edness. 

But I am compelled to dissent from the opinion so far as 
it determines that the Court below commtited error in 
sustaining the demurrer. If, as is.conceded, the Court be- 
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low could not, under the evidence, overrule the demurrer 
and give judgment for the plaintiff, it was bound to sus- 
tain the demurrer and give judgment for the defendant. 
I do not say that this would follow in every case, but un- 
der the facts in this, it does result as a necessary conse- 
quence. The opinion of the Court, as I understand it, is 
based on the hypothesis that the evidence in this case was 
of such a character that no judgment could be given for 
either party upon demurrer. 

If this be true, the judgment pronounced by this Court 
is sustained by authority, and cannot be questioned. 

There can be but little diversity of opinion as to the ef- 
fect of a demurrer to evidence. It is well settled that a 
party who demurs, withdrawing thereby the consideration 
of the facts from the jury, is bound to admit not only the 
truth of the evidence, but every fact which that evidence 
legally conduces to prove in favor of the other party; and 
if, upon the facts, a jury, by a fair construction of the ev- 
idence, would have been authorized to have given a ver- 
dict against the party demurring, the Court would also be 
ut liberty to give judgment against him. 3 Peters’ Rep., 
36, 96, 2 Blackstone Rep., 209. In other words, the Judge 
being substituted in the place of the jury, in the consid- 
eration of the facts, is bound to give the same weight and 
construction to the evidence which the jury could do, un- 
der his construction of the law, arising from the facts. 
The whole proceeding upon a demurrer to evidence being 
under the control of the Court, it will not, I admit, rule a 
party to join in a demurrer, where the evidence is purely 
circumstantial, or of such a loose and undefined charac- 
ter that a doubt is entertained as to its effect, unless the 
party demurring admit, if need be, on the record, every 
fact which could be reasonably inferred from it, orgwhich, 
in the words of the authorities, it conduces to establish. 
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The application of these well settled principles to the 
evidence in this case, will determine the question before 
us. The facts proven are substantially these: That the 
account sued on is a correct transcript from the books of 
Rowles & Higgs, and that witness knows that a part of 
the articles enumerated were purchased by the defendant, 
and delivered. Is this evidence so uncertain and unde- 
fined that there is a doubt as to its meaning? And was 
not the Court below as fully competent to determine its 
import and effect as a jury? Ifthe evidence was circum- 
stantial, operating beyond proof of the fact of sale and de- 
livery, or if it was susceptible of more than one construc- 
tion, and a reasonable doubt existed as to which construc- 
tion should prevail, then I concede it was the province of 
a jury to draw the inference and determine the question. 
But what does this evidence legally conduce to prove? 
Certainly not the value of any one of the items charged, or 
any other fact available to the plaintiff. 

Instead of demurring to the evidence, had the issue been 
submitted toa jury, what would have been the result ? 
The Court would have been bound to have instructed the 
jury to have found for the defendant, and for the reason 
that there was no evidence to sustain the issue ; for, so far 
from the transcript of the books, though attested by the 
clerk or book-keeper, being evidence, the books them- 
selves would have been no evidence; and that in the utter 
absence of all proof of the value of any article, it was not 
the province of the jury, from the isolated fact of the de- 
livery of some of the items, to infer a delivery of all, and 
arbitrarily affix any value, or assess any damages ; for, 
unlike a judgment by default, the plea in this case deny- 
ing all cause of action, the plaintiff was not entitled to 
even nominal damages. 

It cannot be said that the evidence in this case was cir- 
15 
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cumstantial, from which the jury could have inferred any 
fact sufficient to sustain the cause of action, or any part of 
it. The evidence did not warrant any inference or deduc- 
tion beyond the fact proved. 

The case of Gibson vs. Hunter, 2 Blackstone Rep., 187, 
is relied on by the Court as authority in this case. But, 
with due deference, I do not think the authority applica- 
ble. It is unnecessary to refer particularly to the facts in 
that case, as reported ; it is sufficient to say that the evi- 
dence was purely circumstantial. And in answer to the 
question propounded by the House of Lords, whether up- 
on that evidence any judgment could be rendered by the 
Court upon demurrer, Chief Justice Eyre said, “ That 
“the examination of the witnesses in the case had been con- 
“ducted so loosely, or the demurrer had been framed so 
* negligently, that there was no manner of certainty in 
** the state of facts, upon which any judgment could be 
“founded,” and a venire de novo was awarded upon the 
ground that, by reason of the party demurring, not adniit- 
ting upon the record the facts which this circumstantial 
evidence conduced to prove, the issue between the parties 
had not in fact been tried. But it is further said in this 
authority, that the same rule of law requiring a party to 
join in demurrer, where the evidence offered is written, 
applies to parol evidence, when it is certain, and admits of 
no varianee. 

Wherein consists the analogy between the authority and 
the case before us? Is the evidence here “loose, inde- 
“terminate and circumstantial?’ Or is it not well de- 
fined, admitting of no variation or inference? In one 
sense, the evidence in this case is uncertain, and so may 
be said of all evidence, however definite, which fails in es- 
tablishing the point in issue. Andso all relevant evi- 
dence offered by a plaintiff conduces to prove the issue. 
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But this is not the sense in which the term is used in the 
authorities ; otherwise, no one could demur to evidence 
unless he admitted the facts putin issue, which admis- 
sion would be a sufficient answer to and overrule the de- 
murrer. 

If, as is contended, the plaintiff in the Court below was 
not compelled to join in demurrer, under the proofs, I ask 
what fact was the defendant bound to admit under his de- 
murrer beyond the sale and delivery of the articles? If 
their value as charged, it would in effect have been a con- 
fession of judgment for the entire demand; and the effect 
of a demurrer to evidence would, thorefene, be to defeat its 
very object and purpose. 

One of two propositions we are bound to admit ;—either 
that the evidence in this case conduces to prove no fact 
beyond a sale and delivery of the goods, in which event 
the judgment of the Court below was correct, or that the 
evidence conduces to prove the entire demand of the 
plaintiff, which no one, I apprehend, would be willing to 
concede. 

Giving to this evidence the utmost latitude, I do not 
find that the facts as proven, unaided by other testimony, 
establish anything material to the issue, and that, as it ad- 
mits of no inference or interpretation in favor of the plain- 
tiff, I do not see the necessity of calling for the investiga- 
tion of a jury, which must result in a verdict no wise dif- 
ferent from the judgment of the Court. 
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: Tue TaLuaHAssEE Ramroap Company, APPELLANTS, Vs. 
Haywarp anp Waker, APPELLEEs. 


The act of February 10th, 1832, which requires an appellant to file a true copy 
of the proceedings in a cause in the Circuit Court with the Clerk of the Su- 
preme Court cn or before the first day of the next succeeding term thereof, 
is imperative in its terms, and makes it the duty of the Supreme Court to 
dismiss the appeal upon an application based upon the certificate of the 
Clerk of the Court below that an appeal has been obtained and a bond 


given. 

Motion to dismiss appeal from judgment of the Cireuit 
Court of the County of Leon, on the ground that the tran- 
script of the record of the proceedings of the Court below 
had not been filed with the Clerk of this Court as required 
by law. 


Archer, for motion, cited Thomp. Dig. 448, and conten- 
ded that the Court had no discretion, and that the appeal 
should be dismissed. 


Balizell, for appellants, resisted the motion. 
SEMMES, Justice, delivered the opinion of the Court. 


The appellees move the Court to enter this cause on the 
docket, and dismiss the appeal for want of prosecution. 
Though the question presented is one purely of practice 
arising under our statute, yet the Court deems it of suffi- 
* cient importance to accede to the request made by counsel, 
and deliver its opinion in writing. 

In aid of their motion, the appellees exhibit to the Court 
a certificate from the Clerk of the Court below that an ap- 
peal had been taken, and bond given as required by law. 

This application is predicated on the following statute : 
“It shall be the duty of the party appellant to demand 
“ from the Clerk a true copy of all the proceedings in such 
cause in the Circuit Court, and file said copy with the 
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** Clerk of the Supreme Court on or before the first day of 
“the next succeeding term thereof,” &c. A subsequent 
part of this statute also provides that “if the party ap- 
* pellant fail to file the proceedings as aforesaid, it shall 
“be the duty of the said Court, unless good cause be 
“shown, to dismiss said appeal, on the adverse party pro- 
** ducing a certificate from the Clerk of the Court below 
that an appeal has been obtained, and a bond given as 
aforesaid.” Thomp. Dig. 448, § 1. 

By reference to this certificate, it appears that the ap- 
peal in this cause was taken on the 10th of November, 
1851, during vacation, from a judgment of the Circuit 
Court of Leon County. 

It is conceded in argument that no notice of the appeal 
has been given to the adverse party, and it is not preten- 
ded that a copy of the record was filed with the Clerk of 
this Court on the first day of the term, as required by the 
statute. 

The construction which the Court has given this statute 
is, that it is the imperative duty of the Court to dismiss an 
appeal upon an application based on a production of the 
certificate, unless the party in default shows some good 
cause for not having complied with the provisions of the 
statute. 

It is a penalty which an appellant subjects himself to on 
failing to prosecute his cause—a penalty imposed by law, 
and over which this Court has no discretion. This con- 
struction, which the Court has been constrained to give, is 
the only one which, in its opinion, the words of the statute 
are susceptible of, and it seems too manifest to admit of 
discussion. 

No reason is assigned by counsel for appellants, why the 
record was not filed in this Court at the commencement of 
the term, except the fact informally presented, that at the 














A00 SUPREME COURT, 





Tallahassee R. R. Co. vs, Hayward & Walker—Opinion of Court. 








time, or shortly after the appeal was taken, the President 
of the Railroad Company was temporarily absent from 
Leon County. This statement, unsupported by affidavit, 
being objected to by the adverse party, cannot influence 
the judgment of the Court. But conceding to it all the 
weight it could be entitled to if formally presented, it con- 
stitutes no excuse for the default in this case. 

It is insisted by counsel for appellants that the Court 
should regard this application as purely technical in its 
character, and calculated to defeat the ends of justice ; and 
that the adverse party cannot be prejudiced by denying 
their motion, and docketing the case for trial at this term. 
If reference is had solely to the merits of the cause, the 
objection may be considered as technical, and s0 may be 
considered every condition, imposed by law, to the exer- 
cise of the right of appeal, but it is none the less our duty 
to enforce these terms and conditions, when our judgment 
is invoked by the adverse party; and, in the opinion of 
the Court, the ends of justice can only be attained by ad- 
ministering the law as we find it. A departure from this 
principle would be to assume a discretion where none is 
given, and substitute our own terms to the right of appeal, 
for the fixed and well defined rules prescribed by the Leg- 
islature. 

Some stress has been given to the fact that the motion 
to file the record and go into trial, is made simultaneous 
with the motion to dismiss. The Court is at a loss to know 
how this cures the default, or places the appellants in any 
better position than if they had made no motion: for, hay- 
ing incurred the penalty, it is at best but an appeal to the 
opposite counsel, and not an argument for the considera- 
tion of the Court. 

If we relax the rule in this case without Cause, upon what 
principle could we refuse the application to file the record 
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if made on the last day of the term? Surely not upon the 
ground that the party in default offers, as in this case, a 
trial to his adversary. In either event, the adverse party 
would be prejudiced by being forced into trial, without 
notice and without preparation, or by a continuance, have 
the execution of their judgment suspended. By denying 
this motion, we would compel the appellees to adopt one or 
the other of these alternatives. This we have no power to 
do. , 

Let the appeal be dismissed. 

THOMPSON, Justice, was understood to dissent from 
the judgment of the Court, and to place his dissent on the 
following grounds: That the statute did not direct the ap- 
peal should be peremptorily dismissed, but vested a dis- 
cretion in the Court to relieve the appellant from that pen- 
alty, upon good cause shown. The Legislature evidently 
intended not only to put within the power of respondent, 
in cases where the appeal was frivolous and entered merely 
for delay, a summary and speedy remedy, instead of the 
old common law remedy of a scive facias quare execu- 
tionem non, but to make the fact of such omission by the 
appellant to file the transcript of the record by the first 
day of term, presumptive evidence of the frivolousness of 
the appeal. Whatever therefore will remove or repel this 
presumption, is good cause upon which the Court can and 
ought to exercise the discretion vested, and relieve the 
party from the consequence of his 7aches. As in this case, 
where the transcript of the record is brought in by the ap- 
pellant, before the appeal is: actually dismissed, and he 
moves to docket it for trial, the presumption of frivolity, 
or the intent to create delay merely, is, pro hac vice, re- 
pelled, and Ais motion ought to prevail over the motion to 
dismiss. 

He further observed that, if the transcript of the record 
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should be brought in by the appellant so late as to preclude 
a disposition of the case at the term to which the appeal 
is returnable, or it should otherwise be made to appear 
that the respondent would be prejudiced, the Court, in the 
exercise of its sound and just discretion, could and ought 
to impose the penalty provided by the statute. The whole 
matter was lodged in the discretion of the Court; and it 
was always competent, while the rights of the adverse 
party were duly respected, torelieve the appellant from a 
mere technical point, in which the merits of the case were 
not involved, and thus dispense full and equal justice. 














——_—__~<->> 


Wituuam D. Moserry, Governor, &c., FOR THE USE OF THE 
County or Monror, AppreLiant, vs. Asa F. Tirr, Ap- 
PELLEE. 


A Statute conferring authority to impose taxes, must be construed strictly. 

The 32d Section of the Act of 1845, ch. 10, authorises the Boards of County 
Commissioners to levy a tax upon the same persons and species of property 
as are subject to State tax. 

The Legislature, in imposing a tax upon “sales at auction,” does not seem to 
have had in cohtemplation either a tax upon the person of the auctioneer, or 
upon the property sold by him. The tax so imposed is in the nature of a 
commission upon the amount received by him for sales made, and for which 
he is personally liable to the State. The Legislature did not design to confer 
the power of imposing taxes of this sort for County purposes. 










Appeal from the Circuit Court of Monroe County. 
The case is stated in the opinion. 


Baltzell for Appellant. 


ANDERSON, Chief Justice, delivered the opinion of 
the Court. 


This case is brought up by appeal from the Circuit 
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Court sitting in Monroe County. It was an action of debt 
brought by the plaintiff here in the Court below, on an 
official bond given by the defendant as an auctioneer. 

The bond isin the form required by law, and is condi- 
tioned that the defendant “ shall well and truly discharge 
“the duties of auctioneer, and pay into the treasury of 
“the State of Florida two per centum of the gross amount 
of sales made by him or by his. order, or in any other 
‘manner, according to the laws nowin force, or which 
“may hereafter be passed, regulating sales at auction, and 
** prescribing the duties of auctioneers in relation to the 
“same.” 

The breach assigned is in substance as follows: That the 
defendant did not well and truly discharge the duties of 
auctioneer, according to the conditions of the obligation 
aforesaid, in this: that in the year 1847 the County Com- 
missioners of Monroe County had assessed a tax of one per 
cent. on the amount of auction sales made in that County 
and that defendant had made auction sales during that 
vear to the amount of $30,000, and had not paid the tax 
of one per cent. so assessed. | 

The defendant demurred to the declaration, and for 
cause of demurrer, said, “ that the said County Commis- 
‘‘sioners had not the authority by law to levy said taxes.” 

The condition of the pleadings presents a single question 
to our consideration. 

The power of the County Commissioners claimed by the 
plaintiff, and thus denied by the defendant, depends upon 
the construction given to the 32d Sec., ch. 10, of the Acts 
of 1845. See Thompson’s Digest, 99. It is there provided, 
‘that the Board of County Commissioners shall in every 
‘‘ year lay a County tax upon the same persons and spe- 
‘* ates of property as are subject to State tax,” &c. , 

A statute conferring authority to impose taxes, must be 
16 
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construed strictly, and if this rule of construction be ap- 

plied to the case before us, there seems to be no difficulty 

in ascertaining the limits of the powers of the Commission- 

ers. They extend tothe right of taxing “ persons and 

property,” under certain restrictions as to the kind and 

amount. In imposing a tax upon “sales at auction,” the 

Legislature does not seem to have had in contemplation 

either atax upon the person of the anetioneer, or upon 

the property sold by him. The tax is inthe nature ofa 

® commission upon the amount received for the sale of 

; property, and is not to be satisfied out of the property 

itself, as other taxes. Itis a personal charge upon the 

auctioneer, for which he alone is responsible, and yet 

it is not in the nature of a capitation tax. We do not think- 

the Legislature designed to give authority to the County 

Commissioners to impose a tax of this sort for County 

purposes. We do not know of any instance in which this 

right has been elsewhere asserted, and the general sense 

of the limitation of the authority of the Commissioners, 

indicated by the absence of any such claim, we believe to 
be warranted by a true construction of the statute. 

The judgment of the Court on the demurrer must be 

affirmed. 





























Ricuarp Hayrwarp anp Tuomas H. Austin, Piarytirrs 1x 
Error, vs. Cuartes LeBaron, ApministratTor or Gero. 
L. FaunTLEROY, DECEASED, DEFENDANT IN Error. 






The law which obtains in a place at the time the contract is made, enters into 
and forms a part of such contract, as fully as if it was incorporated therein. 
Where there is a loan of Bank notes which, though depreciated at the time, yet 
serve and pass as money, both the borrower and the lender acting bona fide 
and innocently, regarding and treating the notes as money, and there is no 
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shift or device to cover a loan of money, and thus evade the statute against 
usury, the transaction is not usurious. 

Usury cannot result from the act and intention of one of the parties to the contract 
alone ;—oth must concur ia the same desiga—the leader must agree to ae- 
cep and the borrower to give the usurious interest. 


This case was brought up by writ of error from the Cir- 
cuit Court of Leon County, under the following state of 
facts, viz: 

1st. The note or memorandum which was filed as the 
cause of action, and offered and read as evidence, was 
given by defendants to J. H. T. Lorimer, the agent of Geo. 
L, Fauntleroy, upon the consideration of a loan or deposit 
of fifteen hundred dollars in bills of the Union Bank of 
Florida, which at the time were at a discount of about 
eight per cent. for par fands, but which were generally re- 
ceived and paid in Middle Florida in payment of debts. 
This loan or deposit, it was admitted, was not made with 
any corrupt intent to evade the statute of usury. 

The note or memorandum referred to as the cause of ac- 
tion was in these words, viz: 

Borrowed from J. H. T. Lorimer, Att’y for Geo. L. 
Fauntleroy, fifteen hundred dollars, payable on demand. 
$1,500. (Signed) HAYWARD & AUSTIN. 

Tallahassee, May 25, 1839. 

2d. The note was delivered to LeBaron, as administra- 
tor of Fauntleroy, and as part of the assets of his estate. 
LeBaron placed it in the hands of Austin, one of the plain- 
tiffs in error, prior to the Spring term,.1842, of Leon Sn- 
perior Court. The latter placed it, together with other 
notes due to LeBaron as administrator, in the hands of an 
attorney. Suit was not brought by the attorney upon the 
note in question, because, according to his recollection, it 
was expected to be paid out of collections by him on claims 
in favor of Hayward & Austin which had been put in his 
hands for suit 
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3d. It appeared and was admitted that the Union Bank 
had, previous to the date of said note, suspended payment 
in specie, and has continued suspended ever since, anid is 
now insolvent. 

Upon the foregoing state of facts, the Court gave judg- 
ment for the plaintiff (LeBaron) in the Court below, for 
the amount of the note, with interest from the time of the 
demand proved. 

To which judgment the defendants excepted. 


Walker & Hayward for plaintifts in error— 


Ist. The general rule is, that a loan of depreciated Bank 
paper at its nominal value, taking or reserving the legal 
rate of interest upon such value, constitutes usury. § 
Smedes & M., p. 533, 2 J. J. M., p. 140, 2 Peters, 527. 

2d. The absence of a corrupt intent to evade the statute 
of u8ury, does not take this case out of the statute. 9 Pe- 
ters, p. 378, Marsh vs. Martindale, 3 B. & P., 158, 5 Ran- 
dolph, p. 132, 12 Smedes & M., p. 286, 4 Florida, p. 119, 
4J.J.M., p. 48-87, 1 Yerger, p. 244, 2 Harr. & Gill, 
p- 18, 3 Irédell, p. 415, 522, 5 Iredell, 698. 

3d. The fact that the money lent passed currently in the 
‘ payment ofdebts in Middle Florida, does not take this 
ease out of the statute. 5 Iredell, p. 698, 8 Smedes & M.. 
p. 538-543. 

Archer and /Toque for defendant in error-— 


Cited and relied upon the case of Bank of the U.S. vs. 
Waggoner. 9 Peters, 378. 
Baltzell for plaintiffs in error, replied, and contended— 


Ist. That the judgment should have been for $1380 prin- 
cipal, that sum being the cash value of $1500 of nomina! 


amount of Union Bank bills loaned. . 
9d, That the statute of this State prohibits the taking. 
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** directly or indirectly,” above the rate of eight dollars for 
the loan of one hundred dollars for one year, &¢., and says 


nothing about corrupt intent. 


TILOMPSON, Justice, delivered the opinion of the 
Court. 

The question in this case is whether the contract, which 
is the foundation of the action, is tainted with usury or not. 
The Supreme Court of the United States in the ease of the 
Bank U.S. vs. Waggoner, (9 Peters, R. 399,) says: * To 
‘constitute usury within the prohibitions of the law, there 
‘must be an intention knowingly to contract for or to take 
* usurious interest, for if neither party intend it, but act 
“bona fide and innocently, the law will not infer a corrupt 
“agreement. Where indeed the contract on its very face 
‘imports usury, as by an express reservation of more than 
* Jegal interest, there is no room for presumption, for the 
“intent is apparent—vres 7psa loquitur. But where the con- 
tract, on its face, is for legal interest only, then it must 
“be proved that there was some corrupt agreement or de- 
“vice, or shift, to cover usury, and that it was in the full 
‘contemplation of the parties.” These distinctions thus 
laid down are fully sustained by the cases cited in the de- 
cisions of the English Courts. 

In the case at bar, it is not pretended there was any ex- 
press agreement for any particular rate of interest, and 
the inquiry must be, whether upon the facts set forth in 
the bill of exceptions, any corrupt and unlawful bar- 
eain, loan, exchange or shift, by which usurious in- 
terest was reserved, is to’ be inferred. The facts of the 
case show that the consideration of the note sued upon 
was fifteen hundred dollars in the bills or notes of the 
Union Bank of Florida, computed at their nominal value, 
then at a discount, for specie, of about 


< 


hut which were 
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eight per centum ; that said bills or notes were generally 
received and paid in Middle Florida, where the transac- 
tion occurred, in the discharge of debts; that the Bank 
had suspended specie payments, has never resumed, and 
was then (at the time of trial,) insolvent. It was also ad- 
mitted that in the transaction there was no intention to 
evade the statute of usury. Do these facts constitute a 
case of usury? A number of cases in the State Courts of 
the States ofthe Union have been cited by counsel for 
plaintifis in error to maintain the affirmative of the prop- 
osition, but as this transaction took place while Florida 
was a Territory of the General Government, and the Su- 
preme Court of United States had jurisdiction by appeal 
and writ of error, over the judiciary established in the 
Territory, and its judgments upon common law principles 
were of binding force and obligation therein, we feel bound, 
in the decision of this case, to be governed by the decisions 
of that high tribunal. 

The decision ofthe case of the Bank ofthe U.S. vs. 
Waggoner, was made in 1835, and the contract in this case 
was made in 1839, and the latter must be presumed to 
have been made with reference to the former. The law 
which obtains in a place, at the time a contract is made, 
enters into and forms a part of such contract, as fully as if 
it was expressly incorporated therein. 

In the case cited, the Court puts the case distinctly up- 
on the ground, whether there was an intended loan of mon- 
ey and a reservation of illegal. interest, and a shift or de- 
vice to cover it, and evade the law by advancing some- 
thing other than money upon the loan: in other words, 
whether the parties intended usury, and made use of any 
shift or device to cover a loan of money; or whether they 
intended in good faith a loan of bank notes, which to the 
lender were of the full value of their numerical amount, 
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and were so treated bona jide by the borrower. In that 
case, the good faith of the parties in the transaction, and 
the absence of the corrupt intention to evade the statute, 
were gathered from the facts of the case, and when so as- 
certained, the conclusion of the law was applied that the 
statute had not been violated. 

Here, in the case before us, the absence of the unlawful 
and corrupt intention is expressly admitted; and who is 
there so competent to know the true character of the cor- 
tract as one of the parties thereto? For it will be recol- 
lected that usury cannot result from the act and intention 
of one of the parties to the contract alone, but that both 
must concur in the same design; the lender must agree to 
accept, and the borrower to give the usurious interest ; and 
this is the rule whether the contract be upon an express 
reservation of more than the legal rate, or it be the result 
of a shift or device to evade the statute in the pretended 
bargain and sale or exchange of any goods, bank notes, or 
any other commodity whatever. 

We would be fully warranted, upon the authority before 
cited, to rest an aftirmance of the judgment upon the ad- 
mission in the record of the good faith of the contract ; but 
when this admission is coupled with the other facts of the 
case, the conclusion is irresistible of the perfect innocency 
of the transaction: indeed we cannot find “a loop to hang 
a doubt upon.” 

Fauntleroy was possessed of Bank notes, depreciated it 
is true, eight per centum, if he desired to convert them 
into specie, because of the suspension of the Bank, yet 
generally current in the payment of debts, and of course 
availabie to him to this extent ; he lends them to the plain- 
tiffs in error for their promissory note, and there is nothing 
to negative the presumption that the Bank notes were not 
equally available in the hands of the borrowers for the same 
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purpose—no pretence of any loss or sacrifice in the dispo- 
sition actually made of the notes. 

The Supreme Court, in the case cited, says: ‘* Because 
‘an article is depreciated in the market, it does not follow 
‘that the owner is not entitled to demand or require a 
‘higher price for it, before he consents to part with it. 
** He may possess Bank notes, which to him are of par 
* value, because he can enforce payment thereof, and for 
**many purposes they may pass current at par, in payment 
* of his own debts, or in payment of public taxes, and yet 
* their market value may be far less. 

“If he uses no disguise, if he secks not to cover a loan 
“of money under the pretence of a sale or exchange of 
“them, but the transaction is bona fide what it purports to 
** be, the law will not set aside the contract, for it is no vio- 





* lation of any public policy against usury.” .We do not 
wish to be yinderstood as holding that a Joan of Bank notes 

; depreciated in value may not be a cover or cloak for an 
usurious transaction, but merely that such a contract is not 
disclosed in this case. 

If it had appeared from the evidence that the plaintiffs 
in error were embarrassed, and pressed by executions, or 
other urgent demands, and had applied to the agent of.Mi. 
Fauntleroy for a loan of money to relieve their necessities, 
and depreciated Bank notes had been put upon them as the 
condition of the lean, and they had accepted them because, 
under the pressure of their circumstances, they were com- 
pelled to have money though at a sacrifice, the cloak or 
device to cover the usury would have been apparent, and 
the protestations of innocence of both parties would afford 
no protection against the conclusion of law. If Fauntle- 
roy, in making this contract, designed to play the. usurer, 

we find in the facts of this case no such cupidity and un- 
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hallowed love of gain as the imagination would portray, 
incident to such a character. 

The small discount of eight per centum is all the differ- 
ence between the notes loaned and specie coin, amounting 
to a gain of one hundred and twenty dollars ; he takes the 
borrowers note payable on demand, not reserving any in- 
terest ; he then quietly remains for nearly three years be- 
fure he makes a demand, and puts the debt upon interest. 
If he had really intended the unlawful gain which is sup- 
posed by counsel for plaintiffs in error, he would have 
made the demand at an early period, possibly the very next 
day, which he might have done. But his carelessness on 
the subject of interest, leaving the borrower to enjoy the 
loan, if such it be, for two years and seven months, with- 
out interest, is, of itself, a strong circumstance to repel the 
intention to violate the statute. 

Upon the whole case, we are perfectly satisfied that the 
judgment of the Court below was correct, and it is affirmed 
with costs. 





<--> 


Tne TarianaAsseE Ratt Roap Company, PLarntirrs 1 
Error, vs. IlAywarp anp Wa ker, DereNDANTS IN 
Error. 


An injunetion bond becomes forfeited on the dissolution of the injunction ; and up 
on the failure of the obligors to perform the conditions, a right of action ae- 
erues to the obligee for the penalty of the bond. The Court is bound to give 
judgment for the penalty, and such damages as may be ascertained by a jury 
for the breaches proved. 

The bond declared on must be deseribed with such precision, certainty and clear 
ness as to fully apprise the defendants of the cause of action which they are 
required to answer. It is sufficient for the plaintiff to set forth such facts in 
his declaration as constitute a breach of the condition. The extent of the 
damages is matter of proof, to be ascertained by the jury. 

Where the condition of the bend is to pay the balance duc upen a certain judg 


17 











412 SUPREME COURT, 








Tallahassee R. R. Co. vs. s. Hay ward & Walker: er —Opinion of Court. 





ment specifically mentioned endo set ‘forth i ina deer etal order of the Court, 
bearing a particular date, and ten per cent. thereon, the precise amount of 
such judgment need not be stated in the declaration, that being a matter of 
proof on the trial. 





Error to the Circuit Court of Leon County. 

Hon. J. Wayies Baker, Judge. 

The defendants in error sued in the Court -below on an 
injunction bond conditioned for the payment of the bal- 
ance due on a certain judgment therein referred to, and 
ten per cent. thereon The suit was brought after the dis- 
solution of the injunction, for the recovery of ten per cent. 
on the amount of said judgment. 

Issue was joined, and a jury being waived, a trial was 
had before the Court, and a judgment entered against the 
plaintiffs in error for the sum of $941. 

The plaintiffs in error, defendants in the Court below, 
then moved in arrest of judgment, for the reasons appear- 
ing in the assignment of errors here, which are set forth 
in the opinion delivered by the Court, the motion in arrest 
having been overruled in the Court below. 


Baltzeli for plaintiffs in error. , 
Archer and G. K. Walker for defendants in error. 
SEMMES, Justice, delivered the opinion of the Court. 


The appeal taken in this case having been dismissed, for 
reasons contained in the opinion of the Court delivered at 
this term, the case is now presented for our considera- 
tion upon a writ of error subsequently awarded by the 
Court. 

The suit is an action of debt, commenced in Leon Cir- 
cuit Court, upon an injunction bond executed by the plain- 
tiffs in error on the 7th December, 1850, and payable to 
the defendants in the penal sum of $18,417 79. 

The bond recites that in a certain cause in Chancery. 
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pending in the Circuit Court of Leon County, wherein the 
Tallahassee Railroad Company were complainants, and 
Hayward & Walker and others were respondents, the 
Judge of said Court granted an injunction upon certain 
conditions set out in the decretal order, made and entered 
on the 7th of December, 1850, on the minute book of said 
Court, &e. * 

The condition of the said bond is that the Tallahassee 
Railroad Company shall well and truly pay the balance 
due upon acertain judgment and execution mentioned and 
set forth in said decretal order, and ten per cent. theréon, 
in case said injunction shall be dissolved, or the bill be 














dismissed. 

The declaration is in the usual form, making profert of 
the bond, averring a dissolution of the injunction, and as- 
signing as breaches the failure on the part of the obligors 
to pay the balance due on said judgment and ten per cent. 
thereon. The defendants, after craving oyer of the bond, 
plead performance of its conditions ; upon which issue was 
taken and the parties went totrial. A jury being waived, 
the cause was submitted to the Judge of the Court below, 
who, upon the evidence, rendered a judgment for the 
plaintiffs below, in the penalty ef the bond and nine hun- 
dred and forty-one dellars as damages, to be discharged 
by the payment of the said damages. 

The defendants, in the Court below moved in arrest of 
judgment on the following grounds : 

First. The declaration is imperfect, deficient, and sets 
forth no sufticient cause of action to enable the Court to 
render judgment against the defendants. 

Second. There is no allegation of a judgment, nor of the 
amount of the balance of the judgment, nor of the amount 
of damages claimed as due to the plaintifis, nor is there a 
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direct averment of the dissolution of the injunction, with- 
out which no judgment could be rendered for plaintiffs. 

This motion was overruled by the Court, and judgment 
entered up for the plaintiffs. 

The defendants below assign the following grounds of 
error : : 

First. The Cireuit Court erred in giving judgment for 
plaintiffs below. 

Second. Judgment should have been arrested, and the 
motion fer that purpose should have been granted, and 
not overruled. 

Third. The judgment is for too much, even upon the 
data assumed by the Court. 

Fourth. The obligation of the defendants below, was to 
pay the balance due upon the judgment and execution, 
mentioned in the decretal order of the 7th of December, 
1850, and ten per cent. thereon, when in fact there is no 
averment inthe declaration of the amount of said judg- 
ment or execution, the time of rendition, the Court which 
rendered the same, or any other circumstance connected 
therewith. ; 

Fifth. The judgment is informal, irregular and illegal, 
being for $18,417 70, andv$941-damages, to be discharged 
by the payment of $941. 

It is unnecessary to notice separately these several as- 
signments of error. An examination of some of the lead- 
ing questions, arising from them will dispose of the others. 
One of the main rules laid down by all writers, upon the 
subject of pleading is, that the declaration should set forth 
the facts of the case with certainty, by which is understood 
n clear and distinct statement of the facts, which consti- 
tute the cause of action, so that they may be understood 
by the party who is to answer them, by the jury who are 
to ascertain their truth, and by the Court who is to pro- 
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nounce the judgment. Applying this rule to the declara- 
tion before us, is it liable to any one of the objections rais- 
ed by counsel for plaintiffs in error? We think not. 

The cause of action in this case is manifestly the bond 
declared on, and not as is insisted by counsel, the judg- 
ment and execution enjoined by the Court, and for the 
payment of which, with ten per. cent, the bond was exe- 
cuted, 

On the injunction being dissolved, and the obligors failing 
to perform the conditions, the bond became forfeited, and 
the right of action accrued to the defendant, in error, to de- 
mand the penalty. This they sued for, and by the judg- 
ment of the Court, recovered. 

It .cannot be pretended, but that the bond is declared on 
with such precision, certainty and clearness, that the de- 
fendants were fully apprised of the cause of action, and 
what they were called on to answer. 

But it is insisted that, upon the pleadings, the Court 
could not, consistently with the rules of law, give judg- 
ment for the penalty, or assess any damage. But the 
Court below was bound, under the pleadings upon the is- 
sue being maintained, to give judgment for the penalty, 
and assess such damages, as the evidence proved the plain- 
tiffs were entitled to recover. 

At common law, the plaintiff not only had judgment for 
the penalty in the bond, but was also entitled to take out 
execution for the whole amount, without any regard to the 
actual damage he had sustained by a breach of the covenant, 
and the defendant was compelled to resort to a Court of 
Chancery to relieve him from the excess of the penalty, over 
and above the damages, the plaintiff had sustained. But by 
the statute, 8 and 9 W.3,c.11,§ 8, and the construction given 
it by the English Courts, the plaintiff was bound to assign 
the breaches of such covenants as he proceeded to recover 
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satisfaction for, and the jury were bound to assess not only 
the damages and costs as before, but also damages for such 
of the breaches as the plaintiff upon the trial of the issues 
should prove to have been broken, and the like judgment 
was entered up as before the passage of the statute, which 
was for the debt (penalty,) nominal damages and costs. 
The execution issued for the debt and cost recovered, but 
was endorsed to levy only the damages assessed for the 
breaches of the covenant and costs. The true character of 
the plaintiff’s demand, upon suit on the bond, is the same 
under this statute as it was at common law. He sues for 
the penalty, and is entitled to a judgment for the penalty, 


but the statute being remedial in its character, while it se- 


cures to the plaintiff relief to the extent of the damages 
he has actually sustained, protects a defendant from the 
payment of any further sum than is in conscience due. 

The action being on the bond and for the recovery of the 
penalty, it is sufficient for the plaintiff to state in his dec- 
laration such facts as constitute a breach of the condition, 
and thereby shew a title to demand the penalty. But it 
never was held necessary either before or after the passage 
of this statute for the plaintiff to aver that he had sus- 
tained damages by reason of the breaches. 

The law will imply damages, and the extent of them is 
matter of proof, to be ascertained by the jury. The con- 
dition of thé bond in this case. was to pay the balance due 
upon a certain judgment and execution mentioned and set 
forth in the decretal order of the Court of the 7th Decem- 
ber, 1850, and ten per cent. thereon. The precise amount 
of this judgment was a subject matter to be proved on the 
trial, and not necessary to be averred in the declaration to 
sustain the cause of action or the issue presented by the 
pleadings. 

As to the third ground assigned as error, not having be 
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fore us the data upon which the Court below based its 
judgment in assessing damages, we cannot say whether 
they are too much or too little. 

With nothing.to guide us but the record, we are bound 
to presume that the Court below did not assume any data, 
but pronounced its judgment upon the evidence, and that 
the evidence was sufficient to warrant the judgment. If 
the defendant below desired this Court to review the testi- 
mony given on the trial, he shonld have made it a part of 
the record by bill of exceptions or otherwise. We cannot 
go beyond the record, and judge of the force and effect of 
evidence not incorporated in it. 

In regard to the averment, in the declaration, of the dis- 
solution of the injunction, the Court is satisfied that it is 
sufficient. In point of form, an averment may be in any 
words amounting to an express allegation of the existence 
of a particular fact. This has been done in this averment, 
besides the words used are precisely those recommended 
by Mr. Chitty in his Treatise on Pleading. 1 Chitty, 324. 

Independent of the foregoing considerations, the Court 
is satisfied that, if any defect existed in the pleadings in 
this case, they have been cured by the verdict, because it 
became necessary to prove the facts alleged to have been 
imperfectly stated or omitted, and without which the judg- 
ment could not have been rendered. Arch. Pl. 164. 6 
Pick. Rep. 413. ‘ 

Let the judgment below be affirmed. 
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It is a well settled principle of law that where husband and wife file a joint an- 
swer, such answer may not be read in evidence against the wife, where the 
subject matter relates to her estate of inheritance. 

A femme covert is not competent to enter into contracts so as to give a personal 
remedy against her. 

When, therefore, a bill seeks to affect the separate property of the wife, through 
her personally, it should be dismissed. The wife may pledge her separate 
property, but in order to charge it, her trustees must be made parties to the 
bill. 

There cannot be a decree in personam against a married woman, even where she 
has signed the contract, the specific performance of which is sought. 

The power of the Courts to reform contracts between attorney and client, is _lim- 
ited to the duty of protecting the latter against the undue influence of the 
former. Therefore, where a special contract has been entered into, by which 
the value of the services of an attorney has been fixed and ascertained, # 
Court of Equity cannot interpose to increase the compensation agreed on. 

The question of title, so far as respects charges and incumbranees, depends upon 
their character and amount. Upon a reference to a Master, if it should be 
ascertained that they are of such a character and amount as to enable a 
vendor to get them in within a reasonable time, the report should be in favor 
of the title. ™ 

A Court of Equity cannot award compensation in damages for injury sustained 
by non-performance of a contract, where the primary relief (specific perform- 



































ance) cannot be decreed. 

As a general principle, it may be asserted that a party seeking a specific perform- 
ance must reeover on the case as made in the bill ; but such latitude has been 
allowed in the matter of amendments, as to authorize a plaintiff to amend his 
bill, and take a decree according to the case made by the answer. 

Appeal from a decree of the Circuit Court of the East- 
ern Circuit, sitting in Equity in and for the County of Al- 
achua, made by the Hon. Tuomas Doveras, Judge. 

The case is stated in the opinion. 


Archer and DuPont tor Appellants. 


Forward for Appellee. 
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THOMPSON, Justice, delivered the opinion of the 
Court. 





It appears from the facts in this case that the appellant, 
Marvy, wife of the other appellant, was, at the time of their 
intermarriage, seized in fee, as the residuary divisee of 
her father, Samuel Betts, of an interest or share of a tract 
of land in East Florida, known as the “* Alachua Arredon- 
do Grant,” as tenant in common with divers other per- 
sons—that a suit in equity for the partition of the respec- 
tive interests of the several owners, was instituted by some 
of the tenants against the others, among the latter of whom 
were the present appellants—that the appellants employed 
the respondent, who is a solicitor and counsellor, to repre- 
sent them and defend their interests in the said litigation 
—and out of this employment, the present suit has arisen. 

The respondent, who was complainant in the Court be- 
low, alleges in his bill in detail the foregoing facts, and 
that after a decree for partition had been passed in the 
partition suit, ascertaining the respective interests of the 
tenants, and among others that of the appellants as 62,000 
acres, out of the aggregate of the whole, amounting to 
250,000 acres, or thereabouts, the appellants, by John H. 
Lewis, entered into a contract with him for his remunera- 
tion, which contract is in writing, and is exhibited with 
the bill. It is in the following terms: ‘In consideration 
*‘ of services rendered as counsel, in behalf of myself and 
“ wife, in the partition of the Alachua Grant, by Gregory 
‘** Yale, Esq., I bind myself to have conveyed to jhim by 
“deed of release, with special warranty, one thousand 
“acres of land, the same to be of average quality to the 
“ total amount of sixty-two thousand acres decreed to Ma- 
* M. Lewis at the Superior Court of St. Augustine, sitting 
“this month. Witness my band and seal, the 4th July, 
** 1845.. JOHN H. LEWIS, [Seav.]” 
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Although the consideration of the promise and the cov- 
enant to convey the land, seems, by the terms employed, 
to have been a past or executed consideration, yet both 
parties admit, and the proofs in the cause show it was not 
considered as such by either party, but was intended to 
and did include such future services of the respondent as 
were incident to and should be requisite and necessary to 
be performed in and about the execution of the decree, and 
the confirmation thereof by the Court. Subsequently, 
however, to the decree aforesaid, which in point of fact 
was not carried into full execution, the report of Com- 
missioners under said decree being excepted to, further 
litigation ensued, in an application by some of the parties for 
a re-hearing, and to set aside the decree on the ground of 
surprise, and subsequent discoveries of matters affecting 
their rights, and also in the filing of a supplemental bill or 
bill of review. 

The bill further alleges that the respondent attended to 
this additional litigation as solicitor and counsel for the 
appellants, and made divers necessary journies and atten- 
dances at distant places and Courts, and which were and 
ought to be considered as distinct substantive services, for 
which he should have been allowed additional compensa- 
tion. He further alleges that on opplication by letter to 
the appellant, John H. Lewis, the said appellants agreed, 
by letter of the 12th of April, 1847, enclosing copy of a 
letter to the Hon. Wm. Law, of the 7th of April, 1847, so 
to modify the contract of July 4th, 1845, as to give to the 
said respondent the “right of location” of the said tract of 
land, which he seems to consider in his said bill of complaint 
as equivalent to the right of selection, by claiming to be 
entitled to “ aselection or right of location of one thousand 
‘acres under said modified contract,” omitting the quali- 
cation of its average quality. 











JANUARY TERM, 1852. 421 





Lewis and Wife vs. Yale-—Opinion of Court. ' = 








The bill further alleges the submission by the tenants or 
claimants of the land, of the question of their respective 
interests to the arbitrament of the Hon. Isaac H. Bronson, 
the award of the arbitrator by which the interest or share 
of the appellants was ascertained and fixed at 24,000 acres 
of land—the confirmation of the award, and such other 
proceedings as finally led to a sale of the whole tract, for 
the purposes of a partition, and the purchase by the appel- 
lants of 11,774 acres. 

The bill further alleges a refusal by the appellants to 
convey one thousand acres of land, to be selected by the 
said respondent, out of the land in their possession, and 
prays a decree for the specific performance by the convey- 
ance of one thousand acres of land selected by the respon- 
dent, as provided in the modified contract, or compensato- 
ry damages in lieu thereof. 

The appellants answer the bill in a joint answer, and to 
which reference will hereafter be made. It will be sufficient 
here to state that the contract, as it is understood to be in- 
sisted upon in the bill, is denied, although a contract is 
admitted, which they allege they have at all times been 
willing to perform, have offered to perform, and are still 
willing so to do. 

In the examination of the questions presented by this 
record, it will be important primarily to consider and ascer- 
tain who are properly the parties to this contract, and 
what has been agreed wpon by them. 

The respondent in his Hill alleges that the contract was 
made by both the appellants, Mrs. Lewis assenting and ac- 
ting through her husband. Is this allegation correct? 
The covenant of July 4th, 1845, is signed by John H. 
Lewis alone, and by its terms it professes to be entered 
into by him alone, and to be binding on himself, and not 
on any other person, although from the expression that he 
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‘“‘ binds himself to have conveyed” the land mentioned, he - 
must be understood as contracting for the conveyance of 
property, in which he did not assert a perfect title in 
himself. 

It is true that the consideration expressed is for services 
rendered to both Lewis and Wife in the partition suit, and 
the tract of land to be conveyed is to be carved out of the 
jands decreed in the suit as the property of the wife: yet 
there is not one word which evinces an intention to bind 
her, or to make her a party to the covenant. | 

It is impossible to give any other interpretation to this 
instrument than that it is a personal contract of John H. 
Lewis. So also, the correspondence by which the con- 
tract is claimed to be modified and enlarged, is between 
the appellant, John H. Lewis, and the respondent. John 
H. Lewis in this speaks of himself alone: what he thinks, 
what he is not willing to grant, and what he does concede. 
The counsel for respondent has argued with much earnest- 
ness the adinissions of the joint and several answer of the 
appellants, and especially the answer which they jointly 
make tothe ninth interrogatory as conclusive. upon the 
point. That interrogatory requires the disclosure, wheth- 
er the said appellants did not enter into a contract with 
the respondent, as in the said bill is set forth, and whether 
or not, the “ copy of the obligation of July 4th, 1845, by 
“the said Lewis and Wife, through the said John H. Lew- 
“is,” is not a true copy, &c.? And the answer is, they 
*‘ admit they entered into a contract with the complainant 
“for his services, that they have no copy or duplicate of 
“said contract, and ask that the complainant verify his al- 
“legation,” &c., but admit they believe the copy exhibi- 
tion to be atrue copy. This admission of Mrs. Lewis, so 
totally at variance with the exhibits and proof*of the re- 
spondent, the written contract and the letters in evidence 
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ean only be ascribed to inadvertence, or to the peculiar 
structure of the interrogatory to which it is an answer, as 
leading to the error. Or it may have been supposed by 
the appellants or their counsel to be a corollary from the 
facts elicited and brought out by the twenty-ninth inter- 
rogatory of the bill, viz: ‘ That the defendant, John H. 
** Lewis, has been the agent of the defendant, Mary, his 
* wife, in all things touching her interest in the Arredondo 
“Grant; that she was knowing to.and did sanction 
“the contract between the complainant and John H. Lew- 
“is and a modification thereof, but not as set forth by 
** the complainant, and to that construction, understanding 
*‘ it according to the construction given thereto by the com- 
** plainant, she never could have assented but under du- 
‘ress: they admit fully her knowledge of the fact that 
* complainant, since his connection with the suit, has been 
‘of counsel in their behalf, and that John H. Lewis has 
‘** been, as meet he should have been, her counsel and ad- 
** vyiser in the premises.” 

In such aconelusion we cannot coneur. If John II. 
Lewis, as agent of his wife, had power or authority to bind 
her in this contract, he has not exectted or pretended to 
execute the power. There must be a contract in writing 
signed by the party to be charged, or by some one duly an- 
thorised. 

In Aylett vs. Ashton, 1 Mylne & C. 105, a femme cov- 
ert, possessing property, two-thirds of which was supposed 
to be settled to her separate use, and the remaining third 
to belong to her brother in India, whose concurrrence it 
was represented she could procure, in the presence of her 
husband, dnd with his concurrence signed an agreement 
in writing to grant a lease. The husband present offered 
also to sign the agreement, but it was waived as unneces- 
sary. It was soon after discovered that one-fourth only 
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was settled to her separate use; to one other fourth she * 
was entitled absolutely ; one fourth belonged to her broth- 
er in India, and the remaining fourth had belonged toa 
deceased sister, which latter was afterwards purchased by 
the husband. Ona bill against husband and wife fora 
specific performance, it was held, that the husband, not 
being a party to the contract, there being no written agree- 
ment signed either by himself, or by a person duly author- 
ised in his behalf, there could be no decree against him 
for his marital interest, in the fourth owned absolutely by 
the wife, or for the other fourth which he had purchased, 
and which he held in his own right. 

But a full and conclusive answer to the argument is to 
be found in the principle of law, that where husband and 
wife put in a joint answer, such answer may not be read 
in evidence against the wife, where the subject matter re- 
lates to her estate of inheritance. Evans vs. Cogan, 2 P. 
Wins. 450. Hodgson vs. Merest, 9 Price R 556. Elston 
vs. Wood, 2 Mylne & C. 678. 

It may be as well however to state, in this connec- 
tion, as we will have to advert to the point.when we 
come to the consideration of the decree, rendered in this 
cause, that the respondent’s case, as made by the bill, 
would not have been aided, if Mrs. Lewis had signed the 
contract with her husband. 

The prayer for a specific performance involves a decree 
in personam against her, which a Court of Equity cannot 
grant. There is no case,says Vice Ch. Plumer, in whichthis 
Court has made a personal decree against a femme covert. 
She may pledge her separate property and make it answer- 
able for her engagements; but where her frustees are 
_not made parties to a bill, and no particular fund is sought 
to be charged, but only a personal decree against her, the 
bill cannot be sustained. Francis vs. Wigzell, 1 Mad. R. 
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148, Hulme vs. Ten: unt, 1. Bro. 0... ‘16. In ew t ve. 
Ashton, before cited, the bill was dismissed as to the wife, 
as well as the husband. The Court says, a femme covert 
is not competent to enter into contracts, so as to give a per- 
sonal remedy against her. The bill there, like the present, 
did not seek to affect the separate property, except through 
Mrs. Ashton personally. 

If, says the Court, it had sought to afiect the property 
upon the ground that the contract had given the plaintiff 
aright against the itr diag the suit would have been 
brought against the trustees ; for there must be some trus- 
tees of that part of the property settled to her separate use. 
Although a femme covert has power, and the Court has ju- 
risdiction, over the rents and profits of her separate prop- 
erty, no case has given effect to her contracts against the 
corpus of her separate estate. The recent case of Owens 
vs. Dickinson, 1 Craig and Phillips R. 48, to which we 
have been referred, is not in opposition to the doctrine 
here asserted. 

Although we are satisfied that Mrs. Lewis is not a par- 
ty to the contract, yet we think she is properly made a 
party to the bill, because it is her property which is the 
subject matter of the contract. The bill should, however, 
not in such case, pray any discovery from, or relief against 
her. 

We will now proceed to the consideration of the terms 
of the agreement. As to the covenant of July 4, 1845, and 
its proper interpretation, there is no contest. It is admit- 
ted that thereby John I. Lewis promised and agreed, as 
the remuneration for the services of respondent, to have 
conveyed tohim by deed of release, with special warranty, 
one thousand acres of land, the same to be of average qual- 
ity to the total amount of 62,000 acres decreed to Mrs. 











426 * SUPREME COURT, 





- Lewi is and Ww ife vs. “i ale —Opinion of Court. 








a and, of course, as inibeinpdenell by the respondent, of 
the average of the entire tract of 250,000 acres. 

It seems likewise to be admitted by the bill of complaint. 
and by the letters of respondent, that although the consid, 
eration expressed was for services rendered, yet that cer- 
tain duties * necessarily incident to, and connected with, 
“the duties of the Commissioners, and the action of the 
**Court thereon,” remained to be attended to on his part. 
The report made by the Commissioners under the decree 
of June Term, 1845, was excepted to, and was never con- 
firmed. The difficulties specified and detailed in the bill 
arose, which were only finally settled by the award of the 
Honorable Isaac I. Bronson, on the reference to his arbi- 
trament of all the matters in difference between the owners 
of the Arredondo Grant, touching their respective interests. 

Pending these difficulties, the respondent addressed the 
appellant, John H. Lewis, the letter of the 29th of Janu- 
ary, 1847, (Exhibit K.,) in which he states that, since the 
decree of June Term, 1845, new and important matters 
have come to light, unknown at the time of the contract of 
July 4, 1845, giving a new character to the controversy, 
and producing, in a certain sense, the only litigation in the 
case; that he had attended to it exclusively at great labor 
and sacrifice; that he had, so far, realized nothing for his 
services, and, to be candid, he regarded the one thousand 
acres of an average quality out of the 62,000 acres, and 
that again of an average quality out of the 250,000 acres 
of the Grant subject to distribution, as being subject to 
** precarious location,” of little value, unless he sheuld re- 
ceive the estimated value made by the Commissioners. 
This, he says, he is willing to do, and fo stand by Lewis in 
the lower Courts until the case shall end, if he (Lewis) will 
give him that estimate for the one thousand acres. 

This letter is not only important, as the first of the series 
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which led to the modification, as it is termed, of the ori- 
ginal contract, but because it gives also the grounds of dis- 
satisfaction with it, namely: more labor than he had anti- 
cipated, by the new aspect the case had assumed, and the 
precarious location to which the land promised by the con- 
tract was subject. 

The complaint is not that one thousand acres of land of 
average quality, is not sufficient compensation, for he of: 
fered to goon to the end of the law suit in the Circuit 
Court, if he can only be secure in the receipt of the aver- 
age valué fixed by the Commissioners, which, we pre- 
sume, was the received opinion, at the time, of the value 
of the lands. 

To this letter, John H. Lewis replies, on the 15th of 
February, 1847, and parries the application, saying: “I 
‘bee you not to discuss your interest in the Lion’s skin 
“until it is off his back. You would not have had, nor 
‘shall you have, any cause of complaint, when the battle 
“is ended. Ourenemy now should be our care.” This 
answer being unsatisfactory, the respondent again ad- 
dresses Lewis on the 2d March, 1847, and expresses his 
unwillingness that the question of a new arrangement of 
his compensation should be thus indefinitely postponed ; 
again urges its consideration upon him, and pointedly and 
distinctly informs him that if he (Yale) continues to act as 
his solicitor and counsel, he (Yale) must have the privilege 
of selecting one thousand acres out of the quantity which 
shall be ultimately decreed to appellants, instead of the 
same quantity of land of average quality, according to the 
contract of July 4th, 1845, or that he should be paid in 
money at the rate of one dollar and fifty cents per acre.’ 
In this letter, he distinctly asserts that he considers all ser- 
vices he has rendered since the rendition of the decree of 
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June Term, 1845, except as incidental to that decree, as 
extra, and entitling him to additional compensation. 

The senior counsul,the Hon. William Law, having, as it 
appears, made a similar application, about the same time, 
for an increase of compensation, the appellant, John H. 
Lewis, replies to William Law on the 7th, and to the res- 
pondent on the 12th of April, 1847. 

It seems that the application of Mr. Law, as well as that 
of the respondent, was for the right to select lands. In the 
letter to the Hon. William Law, the appellant, John H. 
Lewis, says: “ If litigation ensues beyond what could have 
“been reasonably anticipated when we entered into the 
“contract, and which should justify a claim to equitable 
“ compensation, I will, under the contract, submit to im- 
“partial counsel, what this shall be, or I will give you your 
“election, under your contract, to take money and land, or 
“land only ; or, should you prefer it, I will give you such 
‘a favorable location as will ensure a speedy sale.” And 
again he says to him: “If you knew the value of the se- 
“lection of lands you propose, you would not think it just.” 
Of the respondent’s claim, he says: “ Mr. Yale, who has 

“borne manfully the brunt of the battle, asks me for a fa- 
“vorable location. I shall concede it to him, as his atten- 
“tion, zeal and talents entitle him to the boon beyond his 
“contract.” A copy of this letter is enclosed to the res- 
pondent, and he is informed in the letter of the 12th of 
April that, so far as concerns his interest, it may be re- 
garded as the answer to his letter. He says, further, that 
he, (John H. Lewis,) trusts it will prove satisfactory, and 
says that it is yielded not only as the proper reward of res- 
pondent’s diligence, but to prove the writer’s conviction 
that there should be, at all times, not only good faith and 
inviolable fulfilment of contracts between counsel and cli- 
ent, but that the friendliest feelings should prevail. In 
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this letter, Mr. Lewis speaks of an application by respon- 
dent for a favorable location, which was the application of 
the 29th of January, overlooking the fact that in the letter 
of the 2d of March, the respondent’s demand is enlarged 
to the claim of a right to select lands, or probably being 
misled by the fact that the alternative, or money proposi- 
tion, was the same in both letters, viz: fifteen hundred 
dollars. 

It is to be observed that the appellant, John H. Lewis, 
neither in this nor any other letter, makes the slightest ad- 
mission of the performance of extra services calling for ad- 
tional compensation. Indeed, in the letter of the 7th of 
April to Judge Law, he says: “To avoid misconstruction, 
“of this offer, I wish it to be understood that I shall not 
‘deem this as a substitute for the original contract, or that 
“unexpected litigation has occurred, unless it may be ne- 
*‘cessary for you to attend other terms than the next at St. 
** Augustine.” 

From this extract, and the ground upon which Mr. Lew- 
is puts the modification ofa favorable location conceded 
to the respondent, it will be seen tHat he fairly informs his 
counsel that he does not admit as true the existence, at that 
time, of unexpected litigation since the decree of June 
term, 1845, which would warrant a claim to extra compen- 
sation. On this point they are at issue. 

On the 18th of May, the respondent, sctinaniteilileia the 
ceipt of Mr. Lewis’ letter of the 12th of April, says: e Un- 
“derstanding from the letter to Judge Law, to which 
‘¢ you refer in mine, that you concede to me the right of loca- 
‘tion, and so far modify the contract of July 4th, 1845, I 
‘“‘ hereby express myself satisfied with the modification,” 
The respondent here, it will be seen, varies the form of ex- 
pression. Mr. Lewis says he concedes to hima “ favora- 
ble location,” which the respondent interprets or says he 
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understands it to be the “ right of location.” Ifthere Le 
any substantial difference between the two phrases, which 
it is not material for us to inquire into, and if the corres- 
pondence had closed here, a well founded doubt would 
arise whether the minds of the contracting parties had as- 
sented to the same thing. 

But the appellant, John H. Lewis, on the 29th May, ac- 
knowledges the receipt of this letter, and expresses him- 
self gratified that the respondent is satisfied with his mod’- 
fication of the contract of July 4th, 1845, and says he 
(Lewis) always intended to go beyond his contract, but was 
unwilling to define limits until the result was ascertained 
,and the measure of service fully surveyed. 

By this we ascertain that by the terms or phrase, ‘a fa- 
vorable location,” the appellant, Lewis, and the respon- 
dent both understood that the latter should have the right 
of location, and we have now the terms of the contract as 
modified. Is the respondent correct in his interpretation 
thereof when he treats the “ right of location” conceded by 
this correspondence, and the “ right of selection” demand- 
ed by his letter of the 2d of March, as convertible terms or 
expressions ? 

Recurring to the respondent’s letter of the 29th of Janu- 
ry, we find the complaint to be founded on the fact that 
his one thousand acres of land, of average quality, was 
snbject to “* precarious location,” and, therefore, of little 
value, unless he could realize the average price or value 
thereof, as estimated by the Commissioners, of one dollar 
and fifty cents per acre. We understand him as express- 
ing the opinion that the contract of July 4th, 1845, might 
be satisfied by the conveyance of any tract of the quantity 
of one théusand acres, which will answer to the quality of 
an average, no matter where:it is located or placed, within 
the limits of the grant, and therefore of little value to him. 
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He therefore desires that the average value shall be se- 
cured to him, irrespective of location, by an undertaking 
on the part of the client to pay that value in money, as- 
suming the correctness of the Commissioners estimate; 
and although in his letter of the 2d of March, he asks to 
be allowed to select one thousand acres from the body of 
land which may be ultimately decreed to the appellants, 
yet he presents the same money alternative of fifteen hun- 
dred dollars, the average price of one dollar and fifty cents 
per acre, showing that his claim did not at this time ex- 
ceed the average value so estimated. Again, in the letter 
of May 18th, after stating his understanding of the conces- 
sion made by Lewis, he adds, “and so far modify” the 
contract of July 4th, 1845, clearly indicating that all he 
asked for was net granted. Coupling these facts with the 
very emphatic expression of the appellant, John H. Lewis, 
to Judge Law, in his letter of the 7th of April, that if the 
counsel knew the value of one thousand acres of selected 
land, he would not think it just, we are bound to conclude 
that the intention to concede this requisition did not exist 
in the mind of John I. Lewis, and that the respondent 
could not at the time have so understood him. The value 
of one thousand acres selected from the tract, according to 
the proofs in the cause, and the concession of counsel for 
respondent in the argument here, is stated to be worth at 
least seven thousand dollars, and this fact well justifies 
the remark of Mr. Lewis as to the want of justice in the 
requisition. If Lewis had yielded to the importunity of 
the respondent, and was now here resisting the perform- 
ance of the promise, upon reason and authority, this Court 
would be bound to declare it unconscionable. Justice 
Story, in his observations upon the relation of client and 
attorney or solicitor, says that it must give rise to great 
confidence between the parties, and to very strong influ- 
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ences over the actions and rights and interests of the cli- 
ent. * The situation of an attorney or solicitor puts itin his 
power to avail himself not only of the necessities of his 
client, but of his good nature, liberality and credulity to 
obtain undue advantages, bargains and gratuities. Hence 
the law, with a wise providence, not only watches over all 
the transactions of parties in this predicament, but it often 
interposes to declare transactions void which, between 
other persons, would be held unobjectionable. By estab- 
lishing the principle that, while the relation of client and 
attorney subsists in full vigor, the latter shall derive no 
benefit to himself from the contracts, or bounty, or other 
negotiations of the furmer, it supercedes the necessity of 
any inquiry into the particular means, extent and exer- 
tion of influence in a given case—a task often difficult and 
ill supported by evidence which can be drawn from any 
satisfactory sources. Comm. on Eq. Ju., 310. Soa gift 
made to an attorney pendente lite will be set aside, as 
arising from the exercise of improper influence; for it has 
been said with great force that there would be no bounds 
to the crushing influence of the power of an attorney who 
has the affairs of aman in his hands, if it were not so. 
And sales made and annuities granted to attorneys under 
similar circumstances, will, upon the same principles of 
public policy, be set aside, at least unless they are estab- 
lished to have been transacted wberrima jide. Ibid, §312. 
But we are very clear in the conclusion that the modifi- 
cation or enlargement of the agreement extended only to 
the right to locate the tract upon lands of average quality 
within the grant—that no more is conceded, and that the 
right to select land is limited and restricted to the lands of 
average quality, and this we find to be the contract admit- 
ted in the answer of the appellants. 
It has been urged upon the Court by the counsel of the 
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respondent, that this construction of the contract of the ap- 
pellant, John H. Lewis, makes the remuneration gnossly 
inadequate to the services rendered the appellants, and 
from the proofs at the hearing it is no doubt as he alleges. 
All unite in their testimony of the merit of the respon- 
dent, and none gives stronger evidence in his favor than 
Mr. Lewis himself. We can only eXpress our regret that 
he should not receive adequate compensation for his labor, 
skill and fidelity, but we cannot afford any remedy. In 
the absence of a special contract, the Courts will afford so- 
licitors, attorneys and counsel every legal and proper fa- 
cility to secure a fair and reasonable remuneration for ser- 
vices rendered ; but when a special contract is entered in- 
to, by which the value of the services is to be ascertained 
or measured, or where property is accepted in lieu of mc- 
ney, the Courts can only enforce the contract according to 
the legal import of its terms. The power of the Courts to 
reform contracts between attorney and client, is limited to 
the duty of protecting the latter against the ‘* crushing in- 
fluence of the power” of the former, and to relieve him 
from unreasonable and unconscionable exactions, agree- 
ments, gifts, &e. 

The decree rendered in this cause in the Circuit Court, 
recites that specific performance of the contract set forth 
in the bill, cannot be decreed. Why, we are not informed. 
It cannot be for the reason that Mrs. Lewis refuses to join 
her husband in the execution of a conveyance, for there is 
no evidence in the record of such refusal. It cannot be, 
for the reason that the appellants do not own any lands 
answering to the description in the agreement, for we find 
neither allegation nor proof to that effect. 

It is conjectured, however, by the respondent’s counsel 
that it was because the appellants’ share of the whole tract 
as ascertained by the sale made in February, 1849, was 
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$11,906 77, and that they purchased lands to the extent 
and value of $18,979 84: thus exceeding their interest, 
under the general average, the sum of $7,073 07; and that, 
by decree of the Court, this excess was directed to be paid 
by instalments, and was to be a lien and charge upon the 
whole of appellants lands until paid, and because of some 
supposed lien of Judge Law for his compensation. 

There was no reference toa Master to ascertain the state 
of the titles, &c. From the same exhibit, the decree of the 
Court in the partition suit, it appears that the appellants 
purchased eighteen sections of land, on which the sum of 
$7,073 07, together with a sum due for costs, was charged ; 
and it further appears that if the instalments had been 
duly paid, about which payment however there is no evi- 
dence, there would have remained due for principal and 
interest at the time of the decree, about $3,200. Taking 
this hypothesis to be true, is a charge of $3,200 upon eigh- 
teen parcels of land, containing in the aggregate 11,774 
acres, and valued at $18,979, such an incumbrance as 
would justify a Master in reporting against a title ? 

In Daniel’s Chy. Pr., it is said, that when the title is 
clear, but there are terms or incumbrances to be got in, 
the Master should repert in favor of the title. Before he 
does so, however, he should be satisfied that the terms or 
incumbrances can be got in. If he is not satisfied on this 
point, he should report that a good title cannot be made, 
unless the terms, &c., can be got in. Vol. 2, p. 873, (Har- 
risburg ed.) citing Bennett, 152. In Coffin vs. Cooper, 14 
Vesey R. 205, on a motion to discharge a purchaser upon 
the Master’s report, Lord Eidon ruled that where the Mas- 
ter’s report is that the vendor getting in a term or getting 
administration, &c. will have a title, the Court will put 
him under terms to procure it speedily, and denied the 
motion. See also Wood vs. Bernal, 19 Vesey R. 221, and 
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Ilalsey vs. Grant, 13 Vesey R. 73. From these citations, 
it will be seen that the question of title, so far as respects 
charges and incumbrances, depends on their character and 
amount, and whether or not they can be got in within a 
reasonable time by the vendor; and from the want of a 
Master’s report, or proofs of the state of the title at the 
date of the decree, we have no means of testing the correct- 
ness of the recital that specific performance could not be 
decreed for this cause. As there are no facts in the record 
upon which any of the foregoing hypotheses can be sus- 
tained, can the recital aforesaid be founded on the position 
assumed in the argument here by the counsel for the ap- 
pellants, that a Court of Equity will not enforce against a 
husband a specifie performance of an agreement to dispose 
of his wife’s estate, but will refer the purchaser to a Court 
of law for his remedy, and upon which it was urged that 
the decree should be reversed, and the bill dismissed ? 
The point has been the subject of much difference in opin- 
ion. In Hall vs. Hardy, 3 P. Wms. I. 189, Sir Joseph 
Jekyl, M. R., said: “There have been an hundred pre- 
*cedents where, if the husband, for a valuable considera- 
‘tion, covenants that the wite shall join with him in a fine, 
‘the Court has decreed the husband to do it, for that he 
**has undertaken it, and must lie by it if he does not per- 
* form it.” To the same effect are the cases of Barrington 
vs. Horn decided by Ld. Ch. Cowper, (5 Vin. Ab. 547, pl. 
35,) Morris vs. Stephenson, decided Sir Wm. Grant, M. R. 
(7 Vesey R. 478,) and that of Withers vs. Pinchard, deci- 
ded by Lord Rosslyn, cited in the argument of the last ci- 
ted case. In opposition may be cited Otread vs. Round: 
also decided by Ld. Ch. Cowper, (4 Vin. Ab. 203, pl. 4,) in 
which the wife had expressly refused. The Chancellor 
says: ‘It isa tender point to compel the husband by a 
* deeree to procure his wife to levy a_ fine. though there 
1) 
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“have been some precedents in this Court for it, and it is 
“a great breach upon the wisdom of the law which secures 
** the wife’s lands from being aliened by the husband with- 
“ out her free and voluntary consent, to lay a necessity 
“upon the wife to part with her lands, or otherwise to 
** cause her husband laying in prison all his days;” and 
said he did not think it proper in the case to decree a spe- 
cific performance of the covenant, but that the defendant 
must refund the purchase money paid, with costs. In 
Emery vs. Wase, (8 Vesey R: 514,) Lord Eldon doubts 
whether the point was as well settled as it was understood 
to be; and in Innes vs. Jackson, (16. Vesey R. 370,) he 
says he considers it still doubtful. There is also a dictum 
of Ch. Baron Alexander, in Frederick ys. Coxwell, (8 
Young and Jer. 514,) that he considered the rule to be 
shaken. Amidst this contrariety of opinion, and believ- 
ing, as declared by Lord Eldon, that the policy of the law 
is, that a wife is not to part with her property but by her 
own spontaneous and free: will, we should be inclined to 
refuse in any case an absolute decree for specific perform- 
ance against the husband, en the ground that itis calcula- 
ted to invade that policy. 

We regard with much favor the decree made by Sir John 
Strange, M. R., in Sedgewick vs. Hargrave, (2 Vesey Senr. 
R. 57.) In that case the sum of £200 had been paid to the 
husband as a compensation for the- relinquishment of his 
wife’s interest in an estate. On refusal to convey, and up- 
on bill filed against them, the Judge observed, that he 
feared a bare decree on the husband to join, er procure 
his wife to join, might not answer the ends of justice; and 
as he was not warranted to make a personal decree on the 
wife, he directed the husband to join in a conveyance, and 
to procure her so to do; and to induce him, he added the 
alternative that if he does not, in-the time and manner di- 
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rected by the Master, perform it, he should repay the plain- 
tiff the money advanced. Se, in this case, regarding the 
service rendered as the payment for the land, the Court 
might decree in the alternative that the appellant, John 
H. Lewis, convey and procure kis wife to jein with him, 
or pay the value of the lands, which value should be pre- 
viously ascertained by reference to a Master, whose report, 
with the evidence on which it is founded, would enable the 
Chancellor to arrive at a cerrect conclusion on the point. 

The decree continues to recite that,-considering the re- 
spondent here entitled to compensation for his services as 
solicitor fer said appellants, it is therefore ordered, ad- 
judged and decreed that the appellants (John H. Lewis 
and Mary his wife) pay or cause to be paid to the respon- 
dent the sum of two thousand five hundred dollars, with 
interest frem the decree, and awards execution generally, 
&c. This decree is doubtless intended to be in accordance 
‘with the alternative prayer of the bill for compensatory 
damages, but would more preperly seem to be based upon 
a rescision of the contract. 

Upon the question whether a Court ef Equity may award 
compensation in damages fer the injury sustained by the 
non-performance of a centract, in the event of the primary 
relief for a specific performance failing, we have no doubt. 
It is not within the jurisdiction ef the Court. The cases 
in the English Courts which maintain the affirmative of 
the proposition, are Denton vs. Stewart, 1 Coxe’s cases, 
258, and Greenaway vs. Adams, 12 Vesey_R. 395, both of 
which are doubted in Gwillim vs. Stone, 14 Vesey R., 128, 
and expressly overruled in Todd vs. Gee,17 Vesey R., 
274-279, and in Sainsbury vs. Jones, 5 Mylne. & Craig R., 
1-8. The American cases cited in the argument here, se 
far as they are upon the point, are decided expressly on 
the authority of the overruled cases, and are not consider- 
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ed as giving any additional weight to them. The cases of 
compensation in Equity, says Ch. Baron Alexander, in 
Newham vs. May, 13 Price R., 749, have grown out of the 
jurisdiction of the Courts of Equity, as exercised in respect 
of contracts for the purchase of real property, where it is 
often ancillary as incidentally necessary to effectuate de- 
crees of specific performance. Thus, where a specific per- 
formance is decreed, upon the application of either party, 
with an allowance to be made for any deficiency as to the 
quantity, quality or description of the property, or for any 
delay in performing the contract. Nelson vs. Bridges, 2 
Beavan R., 239, Todd vs. Gee, 17 Vesey Rt., 278, Grant 
vs. Munts, Cooper’s Equity cases, 173, Dyer vs. Hargrave, 
10 Vesey R., 505, Wilkinson vs. Torkington, 2 Y. & Coll. 
eases, 726, Hepburn vs. Auld, 5 Cranch R., 278. Or 
where the suit is by the vendor against the vendee, the 
Court decreeing specific performance, will also decree the 
payment of the purchase money, or, as in the case of 
Sedgewick vs. Ilargrave, before cited, where the vendor 
was decreed to convey, and procure his wife to join, or to 
repay the purchase money. In all these and similar cases, 
the jurisdiction properly attaches in equity as ancillary to 
the relief granted by the decree, and as necessary to make 
it effectual. By keeping this distinction in view, it will 
reconcile the apparent contrariety of the decisions on the 
subject. When the Court below ascertained that specific 
performance could not be decreed, the jurisdiction of 
Equity terminated, and the bill should have been dis- 
missed. 

How far the principle we have asserted would be ap- 
plicable in a case where pendente lite and with a view to 
defeat the plaintiff of his specitic performance, the vender 
should convey or incumber the property, it is not necessa- 
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ry for us to decide, as we do not find any such fraudulent 
eonduct imputable to the appellants. 

The compensation or damages awarded, appear by the 
decree to have been ascertained on the basis of the value 
of the services of the respondent as solicitor, &e. for the 
appellants, which was a virtual rescision or setting aside 
of the contract between the parties, by which the value of 
the services was estimated? One thousand acres of Jand 
of average quality, to be located by the respondent, was 
settled-and fixed as the equivalent of the services rendered. 
It was therefore erroneous ; the damages or compensation, 
it proper to be allowed, should have been estimated by 
the value of the land. 

The decree is also erroneous in rendering a judgment in 
personan against Mrs. Lewis, for the reasons and upon au- 
thorities heretofore cited. 

We are, therefore, of opinion that the deeree rendered 
in this cause should be reversed—holding, as we do, that 
the contract which the respondent prayed to be enforee 
against the appellants, is not the contract which the parties 
entered into; that there is no sufficient shewing in the re- 
cord to support the declaration in the decree that the con- 
tract, which the Court below ascertained, could not be spe- 
cifically performed ; that compensation cannot be decreed 
when specific performance is denied; that the basis on 
which the amount of compensation was ascertained, is in- 
correct ; and that a decree in personam cannot be rendered 
in a Court of Equity against a femnee covert, and especially 
upon a contract she never entered into. , 

What disposition shall be made of the ease? 

The counsel for the appellants insist that a party seek- 
ing specific performance, must recover on the case as made 
in the bill, and eannot-recover on a case made by the evi- 
denee at the trial, and that this Court should dismiss the 
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di ‘I of ‘eanalulet. As a general proposition, the author- 
ities cited seem to sustain the position assumed, but 
great latitude has been allowed to a plaintiff in making 
amendments. Lord Redesdale in Lindsay vs. Lynch, (2 
Sch. and Lefroy R. 9,) mentions a case where a plaintiff 
filed a bill stating an agreement, and the defendant, by his 
answer, admitted that there was an agreement, but differ- 
ent from that stated by the plaintiff; and it was held that 
the plaintiff might amend his bill, abandoning his first 
agreement, and praying for a decree according to that ad- 
mitted by the defendant. 

Although this course was denied by Lord Redesdale to 
the plaintiff, in Lindsay vs. Lynch, it was because the 
plaintiff had amended his bill after the coming in of the 
answer; and had persisted in his original demand, pray- 
ing in the alternative for that, or for a decree according te 
the agreement admitted by the answer; which course his 
Lordship considered as unfair and improper. 

This case differs from Lindsay vs. Lynch, which was the 
case of a parol agreement; here it is in writing, and the 
reason.given does not apply. We are inclined to adopt 
the precedent mentioned by Lord Redesdale as the rule to 
govern this case. 

Let the decree of the Court below be reversed, and the 
cause remanded tothe Circuit Court of the Eastern Cir- 
cuit sitting in the County of Alachua, with directions to 
allow the respondent, upon application, to amend his bill 
according to the suggestions herein, and pray for a spe- 
cific performance of the contract admitted by the appel- 
lant, John H. Lewis, in his answer, upon the terms of fur- 
nishing said appellant with a copy of the amendments, 
gratis; and for such other and further proceedings, not in- 
consistent with this opinion, and according to the usual 
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course of proceedings in Equity, as may be requisite-and 
proper in the premises. . 

Let the appellants recover the costs and charges by them: 
expended and incurred in and about the prosecution of 
their appeal. 





—-_>-> 


Joux H. Lewis ayo Wire, Apretiants, vs. GREGORY 
Yair, APPELLEE. 


The general rule in regard te. costs-is, that they follow the result of the suit. In 
a Court of Equity this rule is departed from where the failing party ccn 
show to the Court any cireumstanees which would render it unjust that he 
should pay the costs of the proceedings. 

But the rule will not be departed from ina case where the course and conduct of 
the losing party have been the chief cause of great accumulation of costs. 


Motion by counsel for appellee to re-consider and change 
so much of the decree of the Court.in the foregoing case as 
awards to the appellants, against the respondent, the costs 
and charges by them incurred and expended in the prose- 
cution of their appeal. 

Motion denied. 

THOMPSON, Justice, delivered the fi Mowing opinion ; 


We have been asked by the counsel for respondent to 
re-consider so much of our judgment in this case, pro- 
nounced at a former day, as allows the appellants, against 
the respondent, the costs and charges by them expended 
and incurred in and about the prosecution of their appeal, 
upon the ground of the merits of the respondent in the 
services rendered the appellants, which formed the con- 
sideration of the contract between the parties, and the hard 
bargain he has made for his remuneration, it being alleged 
to be grossly inadequate. 
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The general rule in regard to costs is, that they follow 
the result. In a Court of Equity, however, the rule is de- 
parted from in those cases where the failing party can 
show to the Court any circumstances which may satisfy it 
that it would be against the ordinary principles of justice 
that he should pay the costs of the proceedings. Conced- 
ing that the services of the respondent were valuable, and 
that he did make a hard bargain on his part, is it sufficient 
Equity in this case to induce the Court to depart from the 
general rule / 

In considering such questions, a Court of Equity is very 
much governed by its desire to discourage and repress un- 
necessary litigation, and will generally withhold costs 
from the party who is guilty of any misconduct with refer- 
ence to the subject matter of the suit. The respondent, 
who was plaintiff in the Court below, is a lawyer of emi- 
nence, and the Court would for this reason look for more 
accuracy of view and propriety of action with regard to 
the institution of the suit, and its conduct, than from a 
mere layman, or one less distinguished in the ranks of the 
profession. - 

It was proved in the record, that at the sale of the Jands 
ia February, 1849, the appellant, John II. Lewis, gave the 
respondent written authority to bid for, and buy on his ac- 
count, a tract of one thousand acres of land, in satisfaction 
or performance of the contract, but the dispute arising as 
to the value of lands so to be purchased, the respondent 
returned it. The testimony of the witness is not very pre- 
cise on this subject, but the answer of the appellant alleg- 
es it was an offer on his part to perform the contract which 
is admitted in his answer, and which this Court has ascer- 
tained to be the true contract. Willingness to do what a 
party ought in equity and good conscience to de, places 
him, with regard te the question of costs, upon a vantage 
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ground. Lewis was willing to perform his contract, but 
not to accede to the demands of his adversary.. There is 
surely no misconduct in this. 

Again, the demand of Yale is for a construction of the 
contract which, if it had been the true construction, he as 
a lawyer must have known a Court of Equity would not 
enforce, because it was unconscionable. Upon the princi- 
ple of discouraging unnecessary litigation alone, notwith- 
standing the merits of the respondent, we would be bound 
to adhere to the general rule. But there is another consid- 
eration which presses itself upon us, and which is entitled 
to much weight. The principal and heaviest item of costs 
is that of transcribing the voluminous record of the cause, 
upon the institution of this appeal. 

The bill filed by the respondené contains much useless 
and redundant matter, in the very prolix and circumstan- 

‘tial history of the services rendered by him in the Circuit 
Courts for the appellants, and which formed the consider- 
ation of the contract, and the bill was thereby swelled to 
an unnecessary length. 

To the bill were annexed, as exhibits, the voluminous 
record of the suit for the partition of the Arredondo 
Grant, including the petition for re-hearing, and the pro- 
ceedings thereon, the bill of review and the answers there- 
to, with the proceedings thereon, including the reference 
to the arbitrator and his award, and the final decree there- 
on, together with copies of agreements made in said cause, 
and correspondence between the counsel of appellants, all 
tending to show the magnitude and importance of his ser- 
vices, but wholly foreign to the questions properly pre- 
sented in this controversy. Of the four hundred and sev- 
enty odd pages of the record sent up from the Court below, 
not more than one hundred pages, if so much, properly be- 
longed fo the cause. 
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When the appellants sought relief in this Court from an 
erroneous decree against them, they were obliged to bring 
up the whole record, encumbered, as it was, with such a 
large amount of extraneous and useless matter. Ifthe ap- 
pellants had been wrong in resisting the respondent’s 
claim, still they should not be mulct in unnecessary ex- 
pense. 

The respondent is properly accountable for this unne- 
cessarily voluminous record, and we regret that we are com- 
pelled, under the circumstances of the case, to consider 
that his merit, so far as regards the services he has ren- 
dered the appellants, is more than counterbalanced by his 
demerits in the institution and conduct of this suit; and 
that, if the costs awarded to the appellants prove a heavy 
burden, he has contributed much to it himself by the reck- 
less manner in which he encumbered the record. 

We find nothing in the defence made by the appellants 
to object to. They were resisting an unjust demand, and ' 
in doing so, have, no doubt, incurred heavy expense for 
counsel fees, and it would be unjust in this Court to add 
to the burthen by taking from them one of the fruits of 
their success. 

In the exercise of the sound discretion invested in us, we 
must deny the motion. 
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In the construction or interpretation of a statute, all laws in pari materia, should 
be considered in order to ascertain -the will of the Legislature ; for that 
which is within the intention of the makers of the law, is as much within 
the statute as if it was in the letter. 

Laws which have reference to the public welfare or the policy of a State, should 
be construed liberally. 

The policy of this State is, and ever has been, opposed to the settlement of free 
negroes within her borders, and consequently to the unrestricted manumis- 
sion of slaves. 

The Act of 1829, which gives the right to manumit slaves, provides, at the same 
time, a remedy for the evil, by requiring the owner, after the act of manu- 
mission, to transport them beyond the limits of the State. The design of the 
Legislature manifestly was, that this restriction should apply in the case of a 
manumission of slaves born in the State, as well as to slaves brought here 
from other States. 

The repealing section of the Act of 1842, isin relation to “ Free Negroes and 
Free Mulattoes,” and does not, in any wise, affect the Act of 1829, in refer- 
ence to slaves. 

The Act of 1829, imposes a penalty upon the person who shall manumit any 
slaves brought into this State, of $200 for every slave so manumitted ; and 
provides that, before the grant of manumission, he shall enter into bond for 
their transportation beyond the limits of the State. 

A deed of manumission, made by a person who has not complied with the con- 
ditions of the Act, is absolutely void; the title to the slaves remains unaf- 
fected, and descends to his heirs. 


This was a proceeding instituted by the appellants in 
the Circuit Court of Duval County, before the Honorable 
Thomas Douglas, Judge of the Eastern Circuit, to test the 
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right of the appellees to their freedom, under a deed pur- 
porting to he a deed of manumission executed by Jacob 
Bryan in his life time, and bearing date the 25th Novem- 
ber, 1842, 

The nature of the proceeding, and the facts of the case, 
are stated in the opinion of the Court. 


Sanderson, for appellants, contended : 


I. The act of 1829, Thomp. Dig. page 533, must be 
strictly complied with, or the slaves attempted to be man- 
umitted under it, take nothing, and “ shall not be deemed 
Jree.’ The appellees claim to be free under and by virtue 
of the deed of manumission, introduced in evidence. That 
deed must be shown to have been executed in strict con- 
formity with the requirement of that act, and the onus 

robandi rests with the appellees, as well in this Court as 
in the Court below. 

The statute of 1829 requires, “that such person or per- 
sons shall, before he grants such manumission, give bond 
with two ov more securities,” &c. 

The record shows, and the facts agreed upon and sub- 
mitted admit, that no such bond was ever executed as re- 
quired by the above cited act. The giving and filing of 
the bond was a condition precedent, required by said act, 
and myst have been strictly complied with, or the deed is 
void, and the slaves attempted to be manumitted “shall 
not be deemed free.” This principle is recognized and es- 
tablished in the case of Henry Miller, Adm’r., vs. Herbert 
& Herbert, 5 Howard, 72; and when “a statute limits a 
thing to be done in a particular form, it includes in itself a 
negation, viz: that it shall not be done otherwise.” Plowd. 
2066. Also, in Bazzi vs. Rose & Child, cited in Wheeler 
on Slavery, 307, and Mary vs. Morris, Wheeler, 311. If, 
then, the deed is not such a deed as is required and con- 
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templated by the act, the aflirmative of the propositions 
of appellants necessarily results. 

II. The act of 1829 prescribes the manner in which 
slaves brought into the State after its passage, may be 
manumitted, and, imposes a penalty for a violation of its 
provisions. Ifa statute inflicts a penalty for doing an act, 
the penalty implies a prohibition, and the act is unlawful. 
1 Kent, 467. 5 Barn. & Ald. 335. Dwarris on .Statutes, 
667-680. ; 

This deed, not having been executed in terms of the act, 
is void, and nothing was granted by it: the title to the ne- 
groes remained in Jacob Bryan, the grantor, until the 
State enforced her right under the statute. The State hav- 
ing released this right to the heirs of Bryan, the title, 
upon his death, vested in claimants. 

III. The act of 1829 applies to the descendants of such 
as are brought into the State after its passage, as well as to 
the Ancestors so brought in. Partus sequitur ventrem ob- 
tains. Butler & Boarman, Wheeler 21. Timms & Potter, 
Wheeler 24. The rule of the civil law, Wood’s Civil Law, 
114, is of force in this State. 

IV. The policy of the State is against manumission, and 
requires a strict enforcement of this act, and embraces 
alike within its provisions the issue as well as the ancestor, 

That the policy of the State is to prohibit emancipation, 
and the consequent increase of a free negro population, is 
evidenced by the Constitution and several acts of the Gen- 
eral Assembly. In the act of 1829, “‘ prescribing the terms 
of manumission in certain cases ;” the act of 10th Febru- 
ary, 1832, Thomp. Dig. 534, ** prohibiting the migration of 
free persons of cdlor into the State ;” and again in the 16th 
Article of the Constitution, Section Ist, the State has de-" 
clared her will. She has there clearly indicated and pre- 
seribed such to be lier policy, and it is unqnestionably the 
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duty of this Court to determine and carry into effect that 
policy by its judgment. And this Court will, in giving a 
construction to the act of 1829, consider its policy, and 
give it such an interpretation as may appear best calcula- 
ted to advance its object by effectuating the design of the 
Legislature. 


Livingston, with whom also was Frazier, for appellees, 
contended that the judgment of the Court below, refusing 
the order for the sale of Dennis and Mary, and declaring 
them free, was a proper one for the reasons— 

I. That they were duly emancipated by their former 
master, Jacob Bryan, deceased, by deed dated 25th No- 
vember, 1842, which was recorded on the same day, ac- 
cording to law. 

II. If this act of manumission was contrary to the pro- 
visions of the act of 1829, it only created a forfeiture to the 
State of Florida, who could proceed against them,in a 
manner prescribed by the statute, but which right or rem- 
edy cannot be assigned or released to the present parties, 
to enable them to proceed as they have attempted in this 
suit. : 

The act of 1850, (Pamphlet Laws, 174,) confers no right 
or interest on the petitioners, because the only word of con- 
veyance used in said act is release, which is a technical 
term, and has a well known and certain definite meaning 
at common law. 

If terms of art are used in a statute, they are to be ta- 
ken in their technical sense; and if a statute make use of 
a word, the meaning of which is well understood, and has 
a certain definite sense at common law, the word shall be 
expounded and received in the same sense, in which it is 
understood at common law. See Dwarris on Statutes, 44, 
48. -1 Kent Com. 465. 
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The State of Florida could make no release of property 
in the defendants to the petitioners, because— 

I. The petitioners were not in possession, nor had any 
kind of interest or estate in said negroes or mulattoes at 
the time of the release. See 4 Cruise Dig. 84, 85, 86, 88. 
Bouvier Law Dictionary, Title Release, and Tomlin’s Law 
Dictionary, Title Release. 

1I. Because there was no privity between the releasor 
and the releasee. See 4 Cruise Dig. 87, 89, 90, and Tom- 
lin’s Law Dictionary, Title Release. 

This statute transfers no right of action to the petitioners, 
because the right of the State is a mere “ chose in action,” 
which is not transferable by release, and can only be re- 
leased to the persons against whom the remedy existed. 4 
Cruise Dig. 88. Tomlin, Title Release. 

The act of 1829, entitled, “* An Act to prevent the man- 
umission of slaves, in certain cases, in this State,” is a 
penal statute, and should be construed liberally in favor of 
defendants, and strictly against them. See Daggett vs. the 
State, 8 Wheeler’s Am. Com. Law, 139. Rex vs. Powell, 
4 T. Rep. 472. Dwarris on Statutes, 736, 737, 749, 770. 

This statute is an innovation upon the common law, and 
must be construed strictly, and not extended further than 
the case absolutely requires. See Dwarris on Statutes, 695,, 
729; 1 P. Williams R. 252, and 1 Kent’s Com. 464. 

Jacob Bryan, deceased, had a right at common law, to 
emancipate defendants. Wheeler on Slavery, 297, 301. 

The act of 1829 is merely directory, and not sihathine, 
and the authorities of the State may proceed against per- 
sons manumitted under it, or not, at their discretion. 

The defendants, Dennis and Mary, were born in the 
State of Florida, and not having been brought into the 
State since the passage of the act of 1829, are not subject 
to the penalties imposed by the act. 
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The act of 1829 was repealed by the 9th section of an 
act entitled, “An act to prevent the future migration of 
free negroes or mulattoes in this Territory, and for other 
purposes,” approved 5th March, 1842, and was not in force 
at the time of the making of this deed of manumission. 
See pamphlet Laws 1842, p. 34. 

SEMMES, Justice, delivered the opinion of the Court. 


The proceedings in this cause, somewhat informal and 
novel in their character, were commenced by petition in 
Chancery, before the Judge of the Circuit Court of Duval 
County, for the recovery of certain negroes, alleged to have 
been the property of one Jacob Bryan, in his life time, 
and which the appellants claim, as his heirs at law. 

Under the prayer of the petition, process was issued by 
the Court below against these negrves, and three of them, 
Dennis, Mary and Sarah, the defendants in this proceed-— 
ing, were taken into custody by the Sheriff of the County. 
These defendants afterwards appeared, by counsel, and 
filed to said petition their plea, and upon the issue of liber 
vel non, the cause was set for hearing. At the December 
term, 1851, of said Court, a jury being waived, the case 
was submitted to the Judge, who thereupon decreed that 
the said Dennis and Mary were free and entitled to their 
discharge, and that the said Sarah was a slave, and as such 
to be sold, and the proceeds deposited in the registry of 
the Court. From that portion of the decree liberating 
Dennis and Mary, an appeal was taken to this Court. 

The facts of the case, so far as they are material to the 
present investigation, are the following: In the month of 
January, 1830, Jacob Bryan, a resident of the State of 
Georgia, removed to Florida, bringing with him certain 
negro slaves, among whom were Sarah and Susan, the 
mother of Dennis and Mary, who were subsequently born 
in this State. 
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On the 25th of November, 1842, Jacob Bryan executed 
an instrument in writing, purporting to be a deed of man- 
umission, which, by its terms, emancipated and set free the 
defendants, by name, as well as other negroes mentioned, 
in said petition. It is in proof that Bryan never gave 
bond, as required by law, for the transportation of these 
negroes beyond the limits of Florida, and that they contin- 
ued to reside here until after the death of Bryan, which 
took place in 1847, he dying intestate. 

The main question arising under the issue upon these 
facts, is, whether the deed of manumission, by virtue of 
which these negroes claim their freedom, is valid under the 
laws of this State ? 

The act of the Legislature upon the subject of manumit- 
ting slaves, passed November, 1829, declares that any per. 
son who shall manumit any slaves brought into this State 
(Territory,) after the passage ofthe act, shall forfeit and 
pay for every slave so manumitted the sum of two hundred 
dollars, and that any person bringing into the State any 
slaves after the passage of the act, and wishing to manu- 
mit them, such person, beforehe grants such manumission, 
shall give bond, with two or more securities, ina sum 
equal to the value of such slaves, to be approved by the 
Judge of Probate, conditioned for the transportation of 
such slaves beyond the jurisdiction of said State, within 
thirty days after such manumission. It is further declared 
by the statute, that any slave manumitted contrary to its 
provisions, ‘* shall not be deemed free,” but shall be liable 
to be taken up, under an order of the Circuit Court, and 
sold by the Sheriff at public sale, and the proceeds paid 
into the Treasury of the State. No proceedings were ever 
taken under this statute against these negroes, in behalf of 
the State; but on the contrary, the Legislature, in 1850, 


passed a special act for the relief of the appellants, as the 
99 
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heirs of Jacob Bryan, releasing to them all the right, title 
and interest of the State of Florida in and to said negro 
slaves. 

It is insisted by counsel for defendants that the act of 
1829, above referred to, was not in force at the time the 
deed of manumission was executed, being repealed by the 
latter clause of the act of 1842, and that consequently the 
said Bryan had, as at common law, the unrestricted right 
of manumitting his slaves. Whatever may have been the 
effect of a repeal of this statute upon the common law 
right of a master in this State to free his slave, it is un- 
necessary for us to determine. It is a sufficient answer to 
the position taken by counsel to say, that the repealing 
section of the act of 1842 is restricted to laws in relation ° 
to * free negroes and free mulattoes ;” the act of 1829 is 
in reference to slaves. True, it provides for their manu- 
mission, upon certain conditions, but this does not bring it 
within either the spirit or letter of the repealing clause, 
because it is manifest that before the slave can become a 
“ free negro,” and consequently be embraced within the 
terms of the repealing act, the conditions to his freedom 
imposed by the act of 1829, must be fully complied with. 
The act of 1842 was designed to amend the law, as it then 
stood, in relation to the migration of “free negroes and 
free mulattoes” to the Territory, and hence the propriety 
of the repealing clause in reference to: laws on the same 
subject. A fair construction of the act of 1842 would not 
extend its operation beyond this. 

It is further contended by counsel that two of these ne- 
groes (Dennis and Mary) having been born in this State, 
are not comprehended in the statute, although they are 
the descendants of slave Susan, who was brought into the 
Territory in 1830. This construction of the act, however 
plausible it may be considered, cannot be sustained. That 
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these two negroes are not within the letter of the law, is 
conceded, but non constat, they are not within its policy 
and spirit. By reference to the well settled rules of law 
in the ‘construction of statutes, and in view of the policy 
of this State in regard to the manumission of slaves, it 
will become manifest that the interpretation we have 
given this act is sound and legitimate. In the construc- 
tion of a statute, all laws in part materia should be con- 
sidered in order to ascertain the will of the Legislature ; 
for that which is within the intention of the makers of the 
law, is as much within the statute as ifin the letter; and 
the intention of the Legislature may often be collected from 
the cause or necessity of enacting the law. 

Hence the proposition is indisputable, that a statute of- 
ten times comprehends within its spirit a case not within 
its letter, because it is within the mischief for which a 
remedy is provided. And to the same effect, whatever is 
within the equity of a statute should be considered a part 
of it, though to effect this it may become necessary to en- 
large or restrain particular words. It is held by all legal 
writers that laws which have reference to the public well- 
fare, or the policy of a State, should be construed liberal- 
ly, and with a view to carry out, as far as practicable, the 
design of the law; and although the natural import of the 
words used in a statute is to be considered as expressing 
the intention of the Legislature, yet where such import is 
repugnant to the principles of national policy, it is the 
duty of the Court to enlarge or restrain the words, by such 
construction as will repress the mischief and advance the 
remedy. See 7 Mass. Rep., 523. 

As to the policy of this State in reference to free negroes, 
it is well defined and well settled. From her early histo- 
ry as a Territory, she has been opposed to the settlement 
of this class of persons within her borders, and as a conse- 
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quence, to the unrestricted right of her citizens to manu- 
mit their slaves. The repeated action ofthe Legislature 
in reference to this subject, is a sufficient indication of 
public sentiment and the policy of the State. The convic- 
tion upon the public mind is settled and unalterable as_ te 
the evil necessarily attendant upon this class of popula- 
tion, and although treated by our laws humanely, they 
have ever been regarded with a distrust bordering on ap- 
prehension—a class of people who are neither freemen nor 
slaves, their presence at all times deleterious and often 
dangerous to the public welfare. In 1832, the Legislature 
of the then Territory were compelled to enact the most 
stringent laws to arrest the evil, by prohibiting the further 
migration of free negroes within her limits; and the em- 
phatic language of the Constitution of the State, depriving 
the Legislature of the power of passing laws for the manu- 
mission of slaves, was but carrying out the principles of 
that policy settled upon by the previous Legislation of the 
country. By the act of 1829, the Territorial Legislature, 
in giving the right to emancipate slaves, provided at the 
same time a remedy for the evil necessarily growing out 
of an unrestricted exercise of the right, by compelling the 
owner forthwith to transport them beyond the limits of the 
State. If we construe this law so as to restrict its applica- 
tion to slaves brought into the State, and not include their 
descendants within its provisions, we at once lose sight of 
the whole policy of the law, and entail upon the State an 
evil of the most dangerous character, and which it is man- 
ifest it was the design of the Legislature to suppress. 

The act of 1829 being, in our opinion, in force at the 
time the deed of manumission was executed, and its pro- 
visions embracing all the negroes mentioned in said peti- 
tion, was the act of manumission contemplated by the 
grantor consummated by the deed? Or had the deed at 
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its execution any vitality? It is not pretended that the 
grantor ever gave bond, as required by the first section of 
the act. The bond is a condition precedent to the act of 
manumnission, and without it the deed has no legal exist- 
ence, and consequently is inoperative in vesting in the 
contemplated beneficiaries any rights whatsoever. 

But it is said that though the State may have claimed a 
forfeiture of this property, yet the deed is good as against 
the grantor and his heirs, and that the latter are estopped, 
by the act of their ancestor, from asserting any property 
in these slaves. The law is otherwise. The deed, upon 
its execution, was absolutely void, for all purposes—a 
mere gratuity, made in contravention of law, and impos- 
ing no disabilities on the grantor over this property, further 
than it remained in his possession, /iable to the claim of 
the State. Though the statute contains no prohibitory 
elause, yet it inflicts a penalty, and every contract having 
the subject matter for its consideration or object, is inva- 
lid. 4Serg. & R., 159. Formerly it was held that unless 
the statute contained a prohibitory clause, the contract was 
not void. But in the more recent case of Bartlett vs. 
Vinor, Holt, C. J., held, that every contract made for or 
about any matter or thing which is prohibited and made 
unlawful by any statute, is a void contract, though the 
statute itself does not mention it shall be so, but only in- 
flicts a penalty ; because a penalty cmplies a prohibition, 
though there are no prohibitory words in the statute. And 
such is the law as recognized both by the English and 
American Courts. See 1 Binn., 118, 4 Dall., 269, 10 Bing., 
107, 5 B. & Ald., 335. , 

Independent of this, the statute itself expressly declares 
that all slaves manumitted contrary to its provisions, shall 
not be deemed free—terms emphatic and comprehensive 
enough to dispel all doubts as to the condition of these ne- 
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groes. The deed being void, the title to the slaves remain - 
ed unaffected. It continued in Bryan during his life, and 
descended to his heirs on his death. The title did not, as 
contended by counsel, at any time vest in the State, but re- 
mained undisturbed in Bryan, subject to be divested by 
the State upon seizure and sale. 

It is true, on the execution of the deed, the State had an 
inchoate right to the property, under the statute, to be con- 
summated or relinquished at her pleasure. The act of 
1850 isa full relinquishment and renunciation of this 
right, in favor of the heirs of Bryan. A general release or 
relinquishment, upon the part of the State, of her claim, 
would have enured to the benefit of these heirs, the title 
being in them. 

Before the passage ofthis act for their relief, the appel- 
lants had the right to reduce this property to possession, 
and since its passage, their right of possession and right of 
property is paramount and complete. And we do not un- 
derstand the necessity that existed of instituting the pro- 
ceedings in this case in their behalf, or of invoking in any 
way the action of the Circuit Court in asserting their rights 
over this property. 
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Tuomas P. Kennevy, Arretiant, vs. Tiiomas Mrronent, 
APPELLEE. 

A defendant in attachment, under the statute of this State, has at all times, up to 
the trial of the suit upon its merits, the right to traverse the allegations in 
the plaintiff’s affidavit, either as to the debt or the cause of suing out the 
attachment. This right is available to the defendant as well after as before 
plea to the action. . 

But if the motion to dissolve be made after the defendant has appeared and 
pleaded to the action, the plaintiff may still proceed in his‘suit, and prosecute 
his claim to final judgment, though the attachment may be dissolved—other- 
wise, if the attachment is dissolved before plea to the action: In the latter 

} case, the suit abates. 

The proviso in the seventh section of the act of 1834, (Art. 5, Thomp. Dig., 370,} 
which requires motions to dissolve attachments to be made at or before the 
first term of the Court, «c., has reference only to eauses pending at the time 
of the passage of the act. 

The nature of the case and the questions involved are 


stated in the opinion of the Court. 

Gettis and Pearson for Appellant. 

Magbee for Appellee. 

SEMMES, Justice, delivered the opinion of the Court. 

This suit was commenced by attachment in the Circuit 
Court for the County of Hillsborough, by the appellant, 
Thomas P. Kennedy, against Thomas Mitchell, the respon- 
dent. 


The writ of attachment was sued out on the 26th of 
March, 1851, and made returnable to the following Spring 
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term of ‘said Court. The Sheriff returned ie: writ as 
executed, by levying on certain property, and reading the 
same to the defendant in attachment. The plaintiff after- 
wards filed his declaration, in accordance with the statute, 
on the first day of the appearance term. 

On the 4th of September following, the defendant filed 
his affidavit traversing the special cause assigned by plain- 
tiff for suing out said attachment, and entered his motion 
for a dissolution of the same, a notice of which was duly 
served on the opposite counsel. 

Afterwards, at the Fall term of said Court, the plaintiff 
moved for a judgment by default, for want of a plea to the 
action ; which was overruled, and the issue raised by the 
defendant’s affidayit was then tried by a jury, and upon 
their finding, the said attachment was dissolved, and the 

s suit abated ‘and ¥ was dismissed. 

The questions presented for our consideration, under the 
assignment of errors on the appeal taken in this case, are, 
whether the Court below committed error in overruling 
the plaintiff’s motion for a judgment by default, and in 
dismissing said suit ? | 

It is contended by counsel for appellant that the re ading 
of the writ of attachment, by the Sheriff, to the defendant, 
was a sufficient notice to the latter of the institution of the 
suit, and consequently that the Court below erred in de- 
termining that the defendant was not legally in Court, so 
that a judgment by default could be rendered against him. 
Whether there be error in the judgment of the Court be- 
low or not, as to the sufficiency of this notice, is altogether , 
immaterial to the decision of this case ; for the judgment 
of the Court in dismissing the suit, upon the finding of the 
jury, is inno wise affected, whether the defendant was 
legaliy served with notice of the suit, or voluntarily ~ 

peared for the purpose of moying a dissolution of the a 
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tachment. .A defendant in attachment, under our statute, 
has at all times, up to the trial of the suit upon its merits, 
the right to traverse the allegations in the plaintiff’s affi- 
davit, either as to the debt demanded, or as to the special 
cause Assigned for suing out the attachment; and for the 
purpose of securing this right, and rendering it at all times 
an effecutual remedy, the "Courts aré, by express provis- 
ion of the statute, declaréd to be alw ays open for hearing 
and determining motions for the dissolution of attach- , 
ments. Thompson’s Digest, 369,§3 Art. 3. This right is ’ 
available to the defendant as well after as before plea to 
the action, though its effect upon the suit is different; for 
where the attachment is dissolved before plea to the ac- 
tion, the suit abates and must be dismissed, but if the mo- 
tion to dissolve be made after the defendant has appeared 
and pleaded to the action, the attachment alone is dissolv- 
ed, and the plaintiff may still proceed in his suit and pros- 
ecute his debt or demand to final judgment. Ibid, 370, 
Art. 5. It is insisted, however, by counsel, that under the 
proviso to this section of the act, the motion to dissolve the 
attachment must be made at or before the first term of the 
Court to which suit is brought, in order that a dissolution 
of the attachment shall operate as an abatement of the 
suit, and authorize the Court in dismissing it. We are of 
a different opinion. It is very manifest that the proviso 
refers to the latter clause of the 5th art. of the act, having 
reference to causes hen pending, and restricts the motion 
to dissolve not only to such causes, but to the jirst term 
of the Court after the passage of the law; whereas, the 
first clause of the same article, providing forthe dissolution 
of attachments before and after plea to the action, has re- 
ference exclusively to suits “thereafter to be commenced.” 
To give this statute a different construction, would be at 
variance with its letter and spirit, and render its provis 
23 
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ions inconsistent and contradictory ; and however much it 
is to be regretted that this special legislation in reference 
to causes then pending before the Courts, should have been 
resorted fo, yet it is not the province of this Court to ex- 
tend the operation ofthe act to causes not contemplated 
by the Legislature. 

In the case before us, there was no plea to the action, 
but the motion of the defendant for a dissolution of the at- 
tachment, based upon his affidavit, under the statute, did 
operate and was in effect a plea in abatement to the suit, 
and as such suspended any rights the plaintiff may have 
under his motion. We are of opinion, therefore, that the 
Court below committed no error in overruling the plain- 
tiff’s motion, and in dismissing the suit upon the verdict 
of the Jury finding the issue in favor of the defendant. 

Per Curiam—Let the judgment of the Court below be 
affirmed. 


Artuur H. Morsr, Apretiant, vs. Isaac Garrason, Ap- 
PELLEE. 


The prohibition contained in the 4th section of the Act of Congress entitled “ An 
Act to provide for the Armed Occupation and Settlement of the unsettled 
part of the Peninsula of East Florida,” approved August 4th, 1842, has 
reference only to contracts for the alienation of the land made before the 
issuing of the patent; and was not intended to protect the land after patent 
issued, from other contracts or debts of the oceupant to the satisfaction and 
payment of which, lands are subjeeted by the laws of this State. 

Any attempt by Congress to give such protection after the title had passed from 
the United States, would have been abortive and nugatory. 


Appeal from a judgment of the Circuit Court of the 
Southern Circuit sitting in and for the County of Her- 
nando, Hon. Joseph B. Lancaster, Judge. 
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The opinion of the Court contains a full and clear state- 
ment of the facts and of the principles involved in the case. 


Pearson for Appellant. 


No counsel for Appellee. 


ANDERSON, Chief Justice, delivered the opinion of 
the Court. 


This case arose on a motion to dismiss a levy under a 
judgment in favor of the appellant, “ upon the ground that 
“the land levied on was donation land, and that the pa- 
“tent therefor issued on a day subsequent to the day of 
“the date of the judgment on which the execution was is- 
“sued under which the levy was made.” The facts made 
apparent to the Court upon the hearing of the motion, 
were as follows: At the April Term, 1847, of the Circuit 
Court for Hernando, then Benton County, the appellant, 
Morse, recovered judgment of Garrason, the appellee, for 
the sum of $103 12, with costs. Execution issued on the 
judgment on the 1st day of May, 1847, and was received 
by the officer on the same day. The Sheriff levied this 
execution on the land in question on the 19th day of 
March, 1851. The land thus levied on was a quarter sec- 
tion of land which had been patented to the defendant, 
Garrason, by the President of the United States in pur- 
suance of the provisions of an act of Congress entitled 
“An Act to provide fot the Armed Occupation and Settle- 
‘ment of the unsettled part of the Peninsula of East Flo- 
“rida,” approved August 4th, 1842. The patent to Gar- 
rason bore date the — day of August, 1849. 

Upon a consideration of these facts and the law of the 
case, his Honor, Judge Lancaster, pronounced the follow- 
ing judgment upon the motion to dismiss the levy : 

** Tt is considered and adjudged by the Court, that the 
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‘said judgment and execution, or either of them, consti- 
** tute no lien upon the lands contained in said quarter sec- 
“tion, and that the levy of the said execution thereon is 
“illegal: Itis therefore ordered and adjudged by the 
** Court that the said levy be dismissed.” 

By a written agreement between the attorney for the 
plaintiff and the defendant in person, the case is submitted 
to this Court as on appeal from the judgment of the Court 
below, on the motion to dismiss the levy. We regard the 
judgment of his Honor as erroneous on two grounds: first, 
that the act of Congress does not attempt to protect the 
land in question, after the issuance of the patent, from a 
liability for debts other than such as might be incurred on 
contracts for the alienation of the land; and secondly, that 
such an attempt, if made, would have been abortive and 
nugatory. The 4th section of the act is the portion of it 
to which his Honor had reference m the judgment pro- 
nounced by him. It is in these words: “All sales, gifts, 
** devises, agreements, bonds or powers to sell, transfers or 
“liens whatsoever, private or judicial, of the lands, or any 
“portion thereof, acquired by this act, made at any time 
‘‘ before patents shall have issued for the same, shall be 
“utterly void and without effect to every intent and pur- 
“pose, whether in law or equity; and the purchaser or 
‘‘ obligee under any such sale, agreement, bond or power 
“to sell, transfer or lien, shall not be entitled to recover 
“‘ back the price or consideration paid therefor, but shall 
*‘ forfeit the same absolutely to such settler or his heirs.” 

It was one obvious intent of this provision of the act to 
prevent the occupants from being disturbed in the occn- 
pancy and enjoyment of their land until their title to it 
should be perfected by the patent. This undisturbed pos- 
session was necessary to carry out the desire of the United 
Statés Government of filling up, with a resident popula- 
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tion, the frontier settlements exposed to danger from the 
presence of hostile Indians, who had been permitted to 
remain in Florida, 

The possession of the land was, therefore, assured to 
them for five years until, by the issuance of a patent, they 
might be in a situation to receive the full value of the pro- 
perty, if they then chose to sell, or if the laws of the land 
should then subject the property to the satisfaction of their 
judgment debts. 

It was also a further object of this section to protect the 
settler from the consequences of improvident contracts, 
made while his title was yet incomplete, and when, per- 
haps, his necessities, in a new and exposed country, might 
be pressing. , 

With this view, all sales or alienations, under whatever 
guise, whether private or judicial, before the issuance of: 
the patent, are prohibited and made void, and without ef- 
fect, and the party dealing with the occupant is subjected 
to the penalty of forfeiting the consideration he may have 
paid. This last provision satisfies us as to the meaning 
and intent of the terms, “liens, whether private or judi- 
cial,” which seems to have led the Court below into error. 
It was clearly intended that the prohibition of sales and 
other alienations of the inchoate title should not be evaded 
by a collusive judgment and execution obtained.in a Court 
of law; and if it had appeared to this Court that the judg- 
ment now before us, were of this collusive character, we 
would feel bound to give effect to the salutary guard thrown 
around the occupant to shield him from oppression, and to, 
pronounce the judgment void and without effect. 

There is no evidence or even allegation of any collusion 
in this case. The judgment must be taken to have been 
fairly obtained, upon a bona fide debt justly due to the 
plaintiff by the defendant, on some other contract than for. 
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the sale of the land, and being such, it does not come with- 


tion of the Armed Occupation Act. As this judgment is 
not, then, within the prohibition of the act, the general law 
of the State of Florida gives to the judgment creditor the 
right to satisfy his judgment out of the real estate of the 
defendant. Act Feb. 12, 1834, § 1; and the lien of the 
judgment attached upon after acquired property from the 
date of the acquisition. 

To this conclusion the Court have come, upon the con- 
sideration of the act of August 4th, 1842. Such we deem 
to be a fair construction of the meaning of Congress in the 
prohibitions embraced in the fourth section; but as we have 
already intimated, we should be constrained to regard the 
prohibition as abortive and nugatory if the intention had 
been, as understood by his Honor below, to have placed 
the patented land beyond the reach of all pre-existing cred- 
itors, no matter what might be the nature of the claim, or 
how distinct it might be from any contract for the land it- 
self. While the Government of the United States retained 
the title in itself, it might properly impose prohibitions 
upon the prospective alienation of the title by the armed 
occupant before he received it~from that Government, 
and all contracts in relation to it may properly be de- 
clared void, but it would be a very different thing for that 
Government to convey a complete and perfect title to 
lands in this State, and at the same time to assume to ex- 
empt such lands from the operation of the general laws of 
this State regulating the collection of debts, or the aliena- 
tion of property. 

If this might be done in favor of the armed occupant, it 
might be done in favor of all purchasers of the national do- 
yoain, and a privileged class be thus created, entitled to 

* exemptions denied to other citizens. The same principle 
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would imply the right of Congress to exempt the lands 
sold by the United States from taxation, and thus to ex- 
empt their ocenpants from contributing to the support of 
the State Government. 

We conclude, then, that the prohibition contained in the 
fourth section of the Armed Occupation Act, has reference 
only to contracts for the alienation of the land, made be- 
fore the issuing of the patent, and was not intended to 
protect the land after patent issued from other contracts or 
debts of the occupant, and since the judgment now under 
considefation by us is not of the former class, it does not 
come within the prohibition, and should be satisfied, as in 
other cases, out of the property of the defendant. 

The judgment of the Court below dismissing the levy 
must be reversed, and the levy re-instated, with directions 
to the proper officer to proceed therewith according to 
law. 


- 
Wuuam Sanpers, Aprpetiant, vs. Marswatit Prepoon any 
Rosertr Oucott, APPELLEES. 


The act of 1846, Ch. 81 § 1, Thomp. Dig. 343, refers only to such instruments as 
are duly proved before the recording officer, or some judicial officer, and re- 
corded, in compliance with law. 

An acknowledgment by one of two grantors or bargainors of the execution of an 
instrument required by law to be recorded, is not sufficient to entitle it to be’ 
recorded, and if recorded informally, it is not entitled to be regarded or 
treated as a registered instrument ; nor will the fact that the grantors or bar: 
gainors were partners in trade make any difference. 

By the law of this State, no moftgage of personal property shall be effectual or 
valid to any purpose, unless the mortgaged property be delivered within 
twenty days fo the mortgagee, and shall in good faith remain in his posses 
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sion, or unless the mortgage be recorded in the County in which the mort- 

gaged property is at the time of the execution of the mortgage. The trans- 

fer of the possession is actual notice, and the registration of the mortgage 
_ constructive notice of the transaction. 

Where the latter is resorted to, the forms and requirements of the registration acts 
must be strictly pursued. 

‘An absolute bill of sale of personal property need not be recorded. nnd therefore, 
when such an instrument is recorded, even though it may be proved with all 
the forms and solemnities required by law, in the ease of conveyances of real 
estate, yet, if the possession continues with the bargainor, the conveyance is 
inoperative and void, as against creditors and subsequent purchasers. 

This was an action of assumpsit for money had and re- 
ceived, brought by the appellees in the Circuit Court of 
Monroe County against the appellant. The suit was insti- 
tuted to recover from the defendant, in the Court below, 
the amount of a note made and executed by one John H. 
Geiger in favor of Ashley & Hovey, merchants at Key 
West, and endorsed by thera to said defendant. The claim 
of the plaintiffs was based on a mortgage, the nature and 
character of which are fully set out in the opinion of the 
Court. The mortgage or instrument upon which the 
vlaim was founded, bore date July 7, 1848, and purported 
to be a deed of conveyance of goods, wares, merchandise, 
notes, &c¢.. belonging to the said Ashley & Hovey, in- 
cluding debts to become due, until a note for $800, alle- 
ed to have been executed by them in favor of the plain- 
tiffs below, should be paid. In the year 1849, John H. 
Geiger executed the note in question, payable to Ashley & 
Hovey, or order. This note was endorsed by the latter to 
the defendant in the Court below, and paid to him by 
Geiger, the maker, some time in 1849 or 1850. 

The question was as to the right of the appellees to re- 
cover, under their alleged mortgage, the amount of the 
note so paid to appellant. 


King for appellant: 
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- THOMPSON , Justice, delivered the opinion of the 
Court. 








The respondents, who were plaintiffs in the Court be- 
low, founded their right to recover in this case upon an 
instrument of writing which is called a mortgage. This 
instrument bears date on the 7th July, 1848, and was re- 
corded in the office of the Clerk of the Circuit Court of 
Monroe County, on the 17th January, 1849, upon the ac- 
knowledgment of one of the alleged mortgagors only. It 
is executed by Sydney J. Ashley and James B. Hovey, 
who are described as partners in trade at Key West, un- 
der the style and firm of Ashley & Hovey, and professes, 
in consideration of the sum of eight hundred dollars to 
them in hand well and truly paid by the respondents, to 
bargain, sell and convey to the said respondents, their ex- 
ecutors, administrators and assigns, “‘all the goods, wares 
‘‘ and merchandise in the schedule marked A., and all other 
“ goods of every description in our store or place of business 
“at Key West, together with the book debts in said sched- 
* ule named, and all book debts, notes and accounts due 
* and owing to us, and we do also grant and convey to the 
‘‘ said parties aforesaid, all goods, wares, merchandise and 
‘property which shall at any time be contained in our 
‘‘ said store, and all debts and accounts which shall accrue 
“to us, until the said money shall be re-paid to the said 
“‘ parties, and do authorize and empower the said parties 
“themselves, or their agents, at any time to take possession 
‘of the books belonging to the said firm, for the purpose 
“ ofcollecting the said debts, and to collect the same for their 
“benefit, as well as to take possession of the other proper- 
“‘ty in said store.” 

The habendum of the conveyance or instrument, con- 
veys the premises to the respondents, their executors, ad- 
ministrators and assigns forever. 

24 
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There is no clause of defeasance, nor indeec. any evi- 
dence whatever that the instrument, whici: is absolute in 
its terms, was intended as a mortgage, unless it may De col- 
lected from the clause in the premises above recited whi: h 

states as among the rights and inter 
conveyed the “future acquisition of aiid 
“merchandise, and the subsequent accrua. of debts and 
*‘ accounts to the grantors until the said mone; she! be re- 
“* paid to the said parties.” 

The schedule which is referred to in the bill of sale, is 
scarcely more definite than the description of the proper- 
ty intended to be conveyed, as it is set forth in the prem- 
ises of the instrument. It it as as follows, viz: 

“Scurpute A., referred to in the annexed bill of sale: 


“* Groceries to the value of - - - $400 00 
‘“* Hats and Caps, vaiue, ~ FO 00 
“Stationary, value, = - : - 50 00 
** Dry Goods, value, _— - - - - S¢0 20 
** Clothing, value, a 200 30 
** Book accounts, about, - - 500 00 


“Goods shipped on board the brig Na- 

“ poleon, destined for our store at Key 
“West, - - - 252 80” 

It would seem from the entienan that Ashley & Hovey 
continued their business from the date of the bill of sale 
as they had before done, up to the close of the year 1849, 
when they finally closed their store, and that during this 
time one John H. Geiger became indebted to them for 
supplies furnished his vessels, and settled by giving his 
three notes, one of which, for the sum of one hundred and 
fifty dollars, at six months date, by the acknowledgment 
of the appellant, was transferred to him by said Ashley & 
Hovey, in payment for a bill of goods which they had 
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bought of ai; and it was further proved that the note so 
transferre:. hac een paic br Feiger to the appellant. 

‘por. the ris! various exceptions were taken to the 
ruling of the .ucge ~pou the admission of testimony, as 
wei 2. th: .iusal te instruct the jury, as prayed for by 
the appellant, aud te the instructions actually given. 

vu.v. ale or mortgage, as it is termed in the bill 


of exceptions, was oifered in evidence, without other proof 
of its execution, than er acknowledgment made before the 
recordin offer 5; ar one of the grantors, and it was 
admitted >> the Court against the objection of the appel- 
lant. he rule of “- common law is perfectly clear that 
every species of writing, as well as deeds, when offered as 
evidence, must be proved by the subscribing witnesses, it 
there be any; or at least by one of them; (1 Greenl. on 
Ey. 569,) but the application of the act of 1846, Ch. 81. 
section 1, Thomp. Dig. 343,) is by no means free from dif- 
ficulty. “he statute gives to certified copies of any instru- 
ment of writing required, or authorized by law to be filed 
or recorded in any public office of the State the same force 
and effect as evidence, in all cases and in all Courts and 
places as the original has, providing however that the 
sort or Judge may, when the same shall be deemed ne- 
ry for -he attainment of justice, require the party to 
prodces or account for the absence of the original ; and it 
vow seem very iike an absurdity to make a certified copy 
che records: of an instrument of writing evidence 
without other proof of execution than the acknowledgment 
mado preparatory to its registration, while it would deny 
the same effect to the original instrument, with the origi- 
nal certificate of the recording officer of the proof or ac- 
knowledgment thereof attached thereto. But we do not 
express any opinion as to the extent to which a correct in- 
terpretation of this statute would lead, as there is some di- 
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versity of opinion in the Court upon the, point, and be- 
cause we all agree that the statute, whether it is to be con- 
fined to its letter or should be extended to all eases which 
may fall within its reason and spirit, can, and does only, ) 
refer to such instruments as are duly proved before the re- 
cording officer, or some judicial officer, and recorded in 
eompliance with law. 

Instruments of writing providing for the transfer of per- 
sonal property, before being admitted to record, are requir- 
ed to be proved before the recording officer, or some ju- 
dicial officer of the State, in the same manner as is pre- 
scribed for conveyance of real estate, with the exception 
that where there is no subscribing witness, the hand- 
writing of the mortgagor or bargainor may be proved by 
witnesses. Thomp. Dig. 183. To this instrument of wri- 
ting, there is a subscribing witness, and therefore by the 
4th section of the act of 1828, (Thomp. Dig. 180,) proof of 
the execution should have been made by the acknowlede j 
ment of the parties executing the same, or by the oath ef 
the subscribing witness. One of the parties only appeared 
before the Clerk of the Circuit Court, and made the ac- 
knowledgement ; it was not competent for him to acknowl- 
edge for the other grantor or bargainor, although the rela- 
tion of partners in trade subsisted between them, and the 
instrument therefore was not only not proved so as to enti- 
tle it to reeord, or being recorded informally, to the char- 
acter and effect of a registered instrument. We are very 
clearly of opinion that the act of 1846 did not apply ; and 
it was error in the Court below to admit the instrument in 
evidence without common law proof of its execution. 

Having ascertained the commission of this error by the 
Court below in the progress of the trial of this cause, we 
might pause here and pronounce a judgment of reversal, 
but as we view the infirmity of the ease upon the merits 
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too manifest to warrant an award of a venire facias de 

novo, we proceed to its further consideration. 
' The instrument of writing seems to have been treated 
and considered in the Court below asa mortgage, al- 
though, as we have before remarked, the instrument ex facie 
is an absolute conveyance, containing no recital of a debt 
due, save the very vague expression before quoted, that 
the instrument was to operate on the future acquisitions of 
goods and merchandize and the future accrual of debts, 
&e., “until the sa¢zd money shall be repaid,” when there 
is no previous mention made of any money due, or loaned, 
and containing no clause of defeasance. We find no 
parol evidence in the record giving to the instrument the 
character of a conditional conveyance or mortgage, or con- 
necting with it the note of Ashley & Hovey to the respon- 
dents for eight hundred dollars, bearing date the 6th day 
of July, 1848, which was offered in evidence in the Court 
below, and which from all we can see was wholly irrele- 
vant. 

But whether the instrument be regarded as a mortgage 
or as an absolute bill of sale, the infirmity of the case of 
the plaintiff below is equally apparent. Viewed as a 
mortgage, it is inoperative for want of the record provided 
by the 5th section of the act of November 15, 1828, 
(Thomp. Dig. 183,) as necessary to its validity. 

We have seen that the acknowledgment of the execution 
of the instrument being by one grantor only, it was not 
duly proved for record ; and although transcribed upon the 
record books of the County of Monroe, such act of transcri- 
bing did not give to it the force and effect of a record in 
contemplation of the statute. 

The act of the Legislature declares that no mortgage of 
personal property shall be effectual or valid to any pur 
pose whatever, unless the mortgage property be delivered 
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within twenty days to the mortgagee, anc shall remain 
thereafter in good faith in his possession, o» unless the 
mortgage be recorded in the (ovuty in which. the uort- 
gaged property shall be at the tims of the executior of the 
conveyance. The object of the statute is that notice of 
such a transfer shall be given, in order to prevent frauds 
and injury to the community. Possession of personalty is 
indicative of ownership, and the change of the possession 
from the mortgagor to the mortgagee, and its continuance 
in the control of the latter, would give to the transaction 
such notoriety as would amount to actual notice. “hen, 
however, the possession remain with the mortgagor, and 
the alternative of registration is resorted to, the notice is 
but constructive, and the Courts have ever held that, to 
make such constructive notice effectual, the forms and re- 
quirements of the registration acts must be strictly pur- 
sued, It is never extended to all deeds and conveyances 
which may be registered, but to such only as are authori- 
zed and required br law to be recorded, and are duly reg- 
istered in compliance with law. 

/ ° Considering the instrument as an absolute-bill of sale, 
it was not required by law to be recorded, and therefore 
the registration was a vain and futile act: it was not con- 
structive notice of its existence, >ven if its execution had 
been proved vith all che forms and solenimities required 
by law for the proof of oxecution of conveyances of real 
estate; anu che possession cont...uiag with the bargainors, 
the conveyance was inoperative and void as against cred- 
jtors and subsequent purchasers, as we have heretofore 
ruled in Gibson vs. Love, 4 ila. R. 217. -sccording co the © 
testimony, the appellant acquired the promissory note in 
question in payment for a bili of goods which he had sold 
to Ashley & Hovey. Now whether the transfer of the 
note was simultaneous with the delivery o* the goods, and 
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might be considered as a purchase of the promissory note 
with the goods so delivered, or the note was received by 
the appellant in discharge of a precedent debt due him for 
goods sold and delivered to the said parties, is equally im- 
material, for as to either character of subsequent purcha- 
ser for value or creditor, the conveyance was null and void, 
because the possession of Ashley & Hovey was inconsis- 
tent with the conveyance. 

These considerations show most clearly that the respon- 
dents, by the conveyance exhibited, acquired no right to, 
or lien upon, the promissory note in question, or the debt 
which it was given in liquidation of, and therefore the re- 
spondents were ao+ entitled te recover; and the Court be- 
luw should have s: ruled. We do not deem it necessary 
to examine particularly the. propriety of the refusal by the 
Court below to give to the jury the instructions prayed by 
the appellant, or those which the Court dia give, as the 
view we have taker covers the whole merits of the case. 

Some considerations have suggested themselves to us 
springing out of the form of the conveyance, and the vague 
and uncertain description of the property in esse intended 
to be conveyed, as well as to its peculiar and transitory 
character ; and also the propriety of giving effect to trans- 
fers and mortgages of property, and of rights or things in 
action subsequently to be acquired by the mortgagor, but 
as the examination of the points is not necessary to a dis- 
position of the cause, we forbear to notice them. 

The judgment of the Court below must be reversed, 
with costs; and inasmuch as it appears by the record that 
the amount of the judgment and costs has been paid by 
the appellant, let a writ of restitution of the amount so 
paid issue from this Court, upon the application of the 
appellant or his counsel. 





a i eet 








SUPREME COURT, 


TERM AT MARIANNA, 





WESTERN DIVISION. 





Revpen Kent, Prartirr mv Error, vs. R. F. Lyon, 
Gvuarpian or A. M. Lorr, Derenpant in Error. 
Where 2 man makes a deed of gift of slaves or other property, which as against 
creditors is conceded to be void, and dies in possession of the property grant- 
ed, it is assets in the hands of his administrator, and the deed of gift, in ref- 
erence to the creditors, is to be considered as if it never had been made. 

If the fraudulent donee has gone into possession of the property in the life time of 
the donor, he is not liable to the donor’s representative either for the proper- 
ty or its value, but is responsible to the creditors for the value. 


Error to the Circuit Court of Jackson County. 


A sufticient statement of the case will be found in the 
epinion of the Court. 


Yonge for Plaintiff in Error. 


Campbell for Defendant in Error. 


ANDERSON, Chief Justice, delivered the opinion of 
‘the Court. 


This was a case of a claim interposed under the statute, 
by the defendant in error, toa negro slave called Jenny, 
who had been levied on to satisfy an execntion in favor of 
the plaintiff in error against George R. Williams, admin- 
istrator of Jesse Lott deceased,. The cause was tried at 
the Fall term, 1850, of the Cireuit Court for Jackson 
County. 

Lhe slave was in the possession of Lott at the time of his 
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death, and passed with other personal property into the 
hands of Williams, the administrator, and passed from him 
to the possession of the Sheriff. 

At the trial of the claim, the claimant relied upon a 
deed exeeuted by Jesse Lott in his life time, by which he 
had conveyedto A. M. Lott, his danghter, the negro in ques- 
tion, and also upon a judgment which the claimant, in be- 
half of his ward, had obtained in trover against Williams 
fur the value of the same slave. 

The deed from Lott to his daughter seems to have been 
conceded on all hands to have been fraudulent as to cred- 
itors. At all events, there is sufficient evidence on the 
record to show it was so. But the defendant in error al- 
leging that it was good between the parties to it, and their 
representatives, contended that therefore the property was 
not assets in the hands of the administrator, and as a con- 
sequence not liable to satisfy the execution. 

Ilis Honor in the Court below sustained this position of 
the defendant in error, and charged the jury as follows :— 
* Tf you are of opinion that Jenny is embraced in the deed 
* executed by Jesse Lott to his daughter, and is the one 
* upon whom the execution in this case is levied, you will 
“ find her not subject to the execution.” A verdict was 
rendered for the claimant, in accordance with this instruc- 
tion. 

The plaintiff in error excepted to the charge, and the 
case is thus presented to our consideration, involving this 
inguiry: If a donor, after having made a conveyance of 
his personal property, which is fraudulent as to his creditors, 
dies in possession of the property, and it goes into the 
hands of his adminstrator, is it assets for the payment of 
his debts? 

There is some apparent conflict among the authorities 
upon this question, but we think they are easily recon- 
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ciled by adverting to the principles of law which regulate 
and adjust the respective rights of the parties to this suit, 
and of the administrator of Jesse Lott. 

Oar statute of January 28th, 1823, which is a re-enact- 
ment of the statute of 13th Elizabeth, provides, that all 
conveyances executed with intent to delay and defraud 
creditors, shall be “ deemed, held, adjudged and taken te 
* be utterly void, frustrate, and of none effect,” as against 
such creditors. Th. Dig., 215. On the other hand, the 
principle is clear that a fraudulent conveyance is good 
between the parties and their representatives. Ilawes 
vs. Leader, Cro. Jac.,270. In that case the intestate made 
a grant of his goods to B., by fraud between him and B., 
to cheat the creditors, and he kept possession of the goods 
and died. .'then sued the administrator for the goods, 
and he pleaded this covin and fraud, and the statute of 13 
Eliz. ; but on demurrer, the plea was held bad, and judg- 
ment was rendered for the plaintiff, on the ground among 
others, that the deed was void only as against creditors, 
but that it remained good as against the party himself 
and his representatives. ; 

These two principles are illustrated by the effect given 
to the fraudulent conveyance when tendered as evidence 
on the trial respectively of the two"classes of conflicting 
claims to which we have referred. ° 

When the contest is between a creditor and the fraudu- 
lent donee or grantee, the conveyance upon which the 
latter relies, if tendered as evidence, is, under the statute, 
“ deemed, held, adjudged and taken to be utterly void, 
“ frustrate and of none effect” as to the creditor. The title 
of the donee necessarily fails, for want of evidence to 
support it, and the creditor prevails, after having shown 
pre-existing title. But where the contest © ctw cen the 
donee and the representatives of the donor, and the donee 




















SUPREME COURT, mee g | 








Kent vs. Lyon, Guardian —Opinion of Court. 


tenders his fraudulent conveyance, the representative is es- 
topped from impeaching the deed of his testator or intes- 
tate—there is no party to the suit against whom the deed 
is “frustrate and of none effect,” and the donee in his 
action at law must necessarily prevail. 

The case now before the Court is precisely the one first 
supposed. 

Kent having obtained judgment and execution against 
Williams, the administrator of Lott, levies his execution 
upon a negro woman of which Lott had died possessed, 
and which was found in the possession of the administra- 
tor. A claim is interposed, under the statute, by the 
guardian of the fraudulent donee, and to support this 
claim he relies mainly upon the fraudulent conveyance 
from Lott to his daughter. The statute having declared 
in effect that this deed, as against Kent, should be adjudg- 
ed utterly void, the Court erred in instructing the jury 
that it was conclusive evidence of Anna Maria Lott’s ti- 
tle. In regard to Kent’s claim, it was a nullity, and it 
should have been so adjudged. 

It will be found, we think, that the point decided, in 
every case referred to in the argument, turns -upon the 
distinction we have here made as to the effect of the frand- 
ulent conveyance, when tendered as evidence in the two 
classes of controversies. 

Before we proceed tothe examination of the several 
cases, we will advert to one of the general rules deduced 
from them, as a further illustration of our meaning. 

The fraudulent donee who goes into possession during 
the life time of the donor, when he attempts to repel the ef- 
fect of this evidence by the exhibition of his fraudulent 
deed, he is at once arrested by the exclusion of this deed as 
being a nullity, in regard to the party with whom he is 
contending. Ie is without evidence of his authority te 
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intermeddle w ith the goods of the intestate, and necessarily 
becomes liable as executor of his own wrong. 

The case of Backhouse’s Admr. vs. Jett’s Admr. ef a/, 
was that of a gift of slaves and other property by a fa- 
ther to a son, consummated by delivery in the life time of 
the father. Chief Justice Marshall, on a bill filed by the 
creditor’s of the father against the donee, decided that the 
slaves were not assets in the hands of the administrator, 
but that the donee was responsible for their value to the 
creditors. These conclusions are in consistency with the 
rule we have laid down and other well settled principles. 
The property fraudulently conveyed was not assets, be- 
cause, having passed out of the possession of the donor in 
his life time, his administrator, as such, could not be 
charged by the creditors—having no possession himself 
as administrator and being debarred by the policy of the 
law from acquiring possession by impeaching the deed of 
his intestate. These general conclusions were not affected 
by the accidental cireumstance that in this case the donee 
and the administrator were the same person. 

The property was not held to be assets, buf the defen- 
dant, as fraudulent donee, was held to account to the cred- 
itors for its value. 

The case of Osborne vs. Moss, 7 T. I. 161, is a mere aft 
firmation ofthe point settled, in the case of Ilawes vs. 
Leader, already referred to. The principle decided is, that 
a grantee under a deed, fraudulent as to creditors, may 
nevertheless recover of the administrator of the grantor, 
and it is in obvious consistency with the rule. . 

The case of Rawles vs. Graham, 4 Monroe, 120, is a re- 
iteration of the principle already quoted from 2 Saun- 
ders, and approved in Backhouse vs. Jett, to wit, that a 
fraudulent grantee is responsible to creditors as executor 
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de son tort, for what he received in the life time of the 
donor. . 

The case of Bethell vs. Stanhope, Cro, Eliz., 810, was 
that of a suit by a creditor against an executor de son tort 
who pleaded no assets. 

It was found upon special verdict, that the testator was 
possessed of divers goods, and by covin, to defraud his 
creditors, made a gift of them to his daughter, with a con- 
dition that, upon the payment of £20, it should be void, 
and died. 

The defendant intermeddled with the gdeds, and after- 
wards the daughter, by this gift, took the goods, and af- 
ter that, administration was committed to the defendant. 

The question was, whether these goods’ should be assets 
in his hands. It was adjudged that they were, as: he had 
intermeddled with them after the death of the intestate ; 
but it was remarked by the Court that if the goods had 
been taken in the life time of the intestate, they would not 
be assets until recovered. 

The case of Shears vs. Rogers, 3B. & Ad., 362, fully es- 
tablishes all the conclusions at which we have arrived 
from a consideration of the general principles involved in 
this case. It was an action of debt against an executor, on 
bond given to plaintiff by John Morgan, deceased. Plea, 
plene administravit praecter certain goods—replication, 
assets w/tra, upon which issue was joined. 

The evidence showed a fraudulent conveyance by the 
testator of certain household property, he continuing in 
possession until his death. After his death, the executor 
took possession. ° 

It will be perceived that this case, in all its essential 
parts, is precisely the same as the one before the Court. 
There was judgment for the plaintiff, and several of the 
Justices delivered opinions. 
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Lord Tentenden, C. J., said: ** The authorities show that 
*“* whenever a man makes a gift of goods which is fraudu- 
“lent and void ‘as against creditors, and dies, he is consid- 
“ered to have died in full possession, with respect to the 
“claim of the creditors, and the goods are assets in the 
“ hands of his Eeecutor. It is impossible to say here that 
“the lease was not assets, for the defendant had it in his 
“ possession.” 

Littledale, J., said: “Iam of opinion the lease was as- 
“sets. The assignment was void as soon as the creditors 
‘claimed to treat it as such, though not until then.” 

Taunton, J., after referring to the insolvent circumstan- 
ces of the testator, says: * The assignment is utterly void 
“and frustrate against creditors, and the case is to be con- 
“sidered as if it had never been executed. The intestate 
“therefore died possessed of the lease, and it was assets in 
“the hands of the Executor.” 

Patterson, J., concurring in the opinion of the other 
Justices, says: ‘As the statute says that the fraudulent 
“deed shall be utterly void and frustrate ; and as the lease 
“Cavas in the hands of the testator at the time of his death, 
“it passed to the Executor, and was assets in his hands.” 

The judgment here made and the opinion of the several 
Judges, completely covers every point in the case now un- 
der consideration. 

The rights of creditors are fully asserted in this decision, 
more clearly and perhaps more broadly than in some of 
the older cases to which we have referred, but not more 
80, we think, than a consistent and a salutary construction 
of the statute requires. We conclude, then, in reference 
to the case before us, and in language warranted by the 
opinions just quoted, that because the deed from Lott to 
his daughter was fraudulent and void as against creditors, 
the slave, Jenny, remained the property of Lott, so far as 























SUPREME COURT, 481 





Patterson et al., vs. Cobb et al——Opinion of Court. 











Lott’s creditors were concerned, and was clearly assets in 
the hands of the Administrator, and that the deed of gift 
is to be considered, in reference to creditors, as if it had 
never been executed. 

The first error assigned is therefore sustained. The se- 
cond error assigned is, that the Court erred in charging 
that the judgment in the case of R. F. Lyon, Guardian of 
A. M. Lott vs. George I. Williams, [action of trover,] the 
record of which suit is in evidence, showed that Jenny 
was not assets, and was such estoppel as would compel the 
defendant in this suit and plaintiff in jicr7 facias to pur- 
sue the property in other modes. 

This assignment is therefore sustained. The judgment 
in this ease will be set aside, and the case remanded to the 
Court below, a venire de novo awarded, and on the trial of 
the right of property, the jury will be instructed in ac- 
cordance with the foregoing opinion. 


Arcurmatp Patrerson axnp Repecca mis Wire, AND JAMES 
Wacnos, ApministrAToR oF Josepu I’. Wacnos, ApreEt- 
LANTs, AND CuristorpmeR C. Conn, ADMINISTRATOR DE 
BONIS NON oF JAmes W. Exum, anp Susan A. Mine, An- 
MINISTRATRIX OF FREDERICK L. Mine, Drcrasep, Re- 
SPONDENTS. 


A party to the record is not a competent witness, even though before his examin- 
ation he has surrendered and released all his right, title and interest, both at 
law and in equity, to the sums of money demanded or sued for. 

An executor or administrator has no authority to bind the estate of his testator, or 
intestate by promise to pay a debt barred by the statute of limitations. 
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To take a case out of the statute of limitations, there must be an express prom- 
ise, or such an acknowledgment as will legitimately raise an implication of 
@ promise. 

According to the general principles of the common law, an executor is guilty of 
a devustavit if he applies the assets in payment of a claim he is not bound ) 
to satisfy. A debt barred by lapse of time is as much within the reason of 
the rule as any other claim or demand which he would not be justified in 
paying. ' 

The policy of the law of Florida with respect to demands barred by lapse of time, 
is indicated by the provision (See. 3 Thomp. Dig., 444,) which requires the 
Court before which a cause is tried against an executor or administrator, on an 
open account, to expunge therefrom every item which shall appear to have been 
due five years before the death of the testator or intestate. 

This was an appeal from a decree of the Circuit Court 
of the County of Jackson, made at the May Term of said 
Court, 1850—Hon. Gro. 8. Hawkins, Judge. 

The nature and object of the bill filed by the appellants, 
complainants in the Court below, and the defence set up 
by the respondents, as well as the principles and points 
involved in the controversy, are succinctly stated in the 
opinion delivered by the Court, affirming the decree of the 
Court below. . 


‘ Woodward and Yonge for Appellants. ; 
Bush for Respondents. 


THOMPSON, Justice, delivered the opinion of the 
Court. 


On the hearing of this cause in the Court below, upon 
the bill, answer, exhibits and testimony, it was considered 
and ordered that the bill of the complainants, who are ap- 
pellants here, should be dismissed, and the propriety of 
that judgmeat is the question before this Court. 

It is alleged in the bill that in year 1832, James W. Ex- 
um became indebted to the complaimants’ intestate on 
several promissory notes and receipts—that in February, 
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1838, Exum died, leaving Frederick L. Ming his executor. 
In January, 1839, Joseph F. Wachob died, and in Mareh, 
1841, suit was instituted on these claims, by his personal 
representative, against Ming, as executor of Exum, and 
that in October, 1847, the suit was discontinued, at the 
request of Ming, and upon his promise and undertaking 
to pay the debt claimed therein—that Ming died in the 
Summer or Fall of the year 1843, leaving the debt unpaid, 
and administration de bonis non of the estate of Exum 
having been committed to the respondent, Cobb, a suit at 
law for the recovery of the debt was instituted against the 
latter, which was pending in November, 1848, when the 
Court House in Marianna was destroyed by fire, and the 
records and papers aud files of the pending causes con 
sumed therewith, and among them the files of the suit al- 
luded to, together with the original evidence of the debt 
claimed. 

The suit on the law side of the Cirenit Ccurt was not re- 
newed, but the appellants sought their redress on the 
Equity side of the Court, founding their claim to this ju- 
risdiction upon the fact of the destruction of the evidence 
of their claim, and an allegation that “a discovery as to 
the condition of the estate of Exum, and the progress of 
** administration, is essential” to their case. 

The answers of the defendants admit that the receipt, 
&¢e., set up by the complainants, did exist, but deny all 
knowledge that they were evidence of any debt by Exum 
to Wachob—that they knew nothing of any loaning of mo- 
ney by Wachob to Exum, but on the contrary believe that 
Exum was always largely in advance to Wachob, the lat- 
ter being his deputy as marshal, and constantly in the re- 
ceipt of sums of money due said Exum as costs. They de- 
ny all knowledge of the alleged promise by Ming to pay 
the sums claimed by the appellants—set up the defence of 
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the statute of limitations, and a claim to indemnity from 
the estate of Wachob to the estate of Exum, because of a 
recovery against the latter, by reason of a misfeasance or 
non feasance of Wachob, as the deputy of Exum in the 
performance of his duties in levying under exeeutions 
lodged in the marshal’s office. 

The defendants also insist, under the statute, that the 
complainants’ remedy, if any, is full, adequate and com- 
plete at law, and pray that they may have the same bene- 
fit of objection therefor as if they had demurred to the bill. 

The first point assumed by the counsel for the complain- 
ants is, that it is competent for an executor or administra- 
tor to waive the statute of limitations by omitting to plead 
it, a fortioré, upon a sufficient consideration, and such a 
promise by the executor or administrator will bind the 
estate. 

Before proceeding to consider this point, it may be wel! 
to remark, that the only.testimony offered to prove a prom- 
ise by Ming, is the deposition of Archibald Patterson, one 
of the parties on the record. It is alledged by the coun- 
sel for respondents, that his objections to the competency 
of said witness, noted at the time of the examination, was 
sustained by the Judge below, and one of the counsel for ap 
pellants has presented a brief upon the question of compe- 
tency, but the other counsel deny here the propriety ol 
the consideration of this question, inasmuch as it does not 
uppear from the transcript of the record that the objection 
was made and decided in the Court below; neither does it 
appear but that the objection was waived at the hearing, 
and the deposition read. We do not deem it of sufficient 
importance to send down a certiorarv to ascertain this fact, 
if it could be ascertained from the record below, or to in- 
stitute an inquiry whether or not this point is open to tlie 
respondents in this Court, under our decision in the South- 
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ern Life Insurance & Trust Company vs. Cole. If the ob- 
jection was taken and decided in the Court below, it was 
correctly ruled both upon reason and authority ; and there 
was, therefore, no evidence of any promise by Executor. 
Patterson is a party to the record, and although before his 
examination he surrendered and released to the heirs and 
representatives of Wachob all his right, title and interest, 
both at law and in equity, to the sums of money deman- 
ded, if he had any, yet it did not remove the objection : 
he was still a party on the record, and was liable for costs. 
1 Greenlf. on Ev. 329, 330, 401, 402. Scott vs. Lloyd, 12 
Peters’ Rt. 149. Stein vs. Bowman, 13 Peters’ KR. 219. 
sridges vs. Armour, 5 ITow. 8. C. R. 95. 

If the testimony of Patterson was read at the hearing, 
the question of the authority of an executor or adminis- 
trator to bind the estate of his testator or intestate by pre- 
mise to pay a debt barred by the statute of limitations, 
presents itself for consideration, and we are very clear 
that he has no such power. It is true that Mr. Williams, 
in his Treatise on Executors, (p. 1110,) citing Norton vs. 
Frecker, 1 Atk. I. 526, says that an executor is not bound 
to plead the statute of limitations to an action commence:l 
against him by a creditor of the testator, and there are 
other cases which hold that he may remove the bar directly 
by a new promise; yet in a more recent case, cited by the 
same author, (Shewen vs. Vandenhorst, 1 Russ. & M. Rep. 
349,) under a common decree in an administration suit, a 
creditor having applied to prove a debt barred by the sta- 
tute, and the executor refusing to interfere, the residuary 
legatee was allowed to set it up. | 

The early English decisions, under the Stat. 21 Jae. I, ¢. 
16, held that the statute affected the remedy only, leaving 
the debt still subsisting ; that it created simply a presump- 
tion of payment from the lapse of time, and that any ac. 
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knowledgment which repelled this presumption, was suffi- 
cient, although it was accompanied by a denial of liabil- 
ity; but in A’Court vs. Cross, (3 Bing. R. 329,) the Courts 
commenced to give a more reasonable construction to the 
statute, holding that if there be any thing said at the time 
of the acxnowledgement to repel the inference of a pro- 
mise, it will not be sufficient, and the defence, which be- 
fore that time was looked upon with disfavor, was now re- 
garded favorably. The Courts of the United States have 
gone further, and have given the defence a liberal applica- 
tion, considering the statute as it was intended by the Leg- 
islature, a statute of repose, to quict old and stale claims 
set up after the circumstances attending the transaction 
had passed from the memory, or the witnesses had died. 
They have always held, that to take a case out of the stat- 
ute, there must be an express promise or such an acknow!l- 
edgment as will legitimately raise an implication of a pro- 
mise. Reference has been made to the course of decisions 
in the English Courts, to show the leaning against this de- 
fence in the early cases, and therefore the little reliance to 
be placed on them as precedents. 

According to the general principles of this common law, 
an executor is guilty of devastavit if he applies the as- 
sets in payment of a claim he is not bound to satisfy, as if 
he makes disbursements in the schooling, feeding or cloth- 
ing of the children of the deceased, subsequently to his 
decease. So, if he pays a bond founded on an wsurious con- 
tract, or a bond ex turpi causa, such payment will amount 
to a devastavit, as well against legatees as creditors; so, 
if the testator was bound in a jocnt obligation, and he dies 
before the co-obligor, the executor is not liable on the in- 
strument at law, and therefore, if he pays the sum due up- 
on it, he will be guilty of a devastavit. 2 Williams on Ex- 
ecutors, 1109. 
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by the lapse of time before the death of the testator, should 
be excluded from the operation of this rule, we cannot dis- 
cover. Clearly the right to recover against the executor 
does not exist, and therefore he is under no obligation to 
pay—the payment under such circumstances is a palpable 
misapplication of assets. 

In the United States the decisions on the point have not 
been uniform, the earlier cases following the English pree- 
edents holding that an executor was not bound to set up 
the bar of the statute of limitations, where he had reason 
to believe that the debt was originally just, and had not 
been paid, and that his promise to pay would remove the 
bar, but it is believed from a careful review of the decis- 
ions that the weight of authority; is the other way—that 
the executor has not power to bind the estate by an ac- 
knowledgment, or a new promise. See Fisher vs. Tucker, 
) 1 M’Cord’s Ch. R., 175. Peck vs. Potsford, 7 Conn. R., 

180. Richmond, admr., Petitioner, 2 Pick. 560. Rogers vs. 
Rogers, 3 Wend. R., 517. Thompson vs. Peter 12 Wheat. 
R., 565. Certainly the decisions quoted seem to be based 
on grounds more consonant to reason and justice and the 
principles of law. It seems idle to assert as a principle of 
law that an executor cannot bind the estate by any con- 
tract, and yet permit him by a new promise to charge the 
estate with a debt extinct by operation of a statute. 

In the case at bar, the right of action accrued in 1832, 
and the testator died in February, 1838; the bar therefore 
was complete at the time of the testator’s death, and the 
debt must be presumed to have been paid, and was not a 
‘legal and just demand against his estate. 

) Our own statute, (act Nov. 10, 1828, Thomp. Dig. 444, 
§ 3, art. 1,) indicates very strongly the policy of the law of 


Florida on this point. It reqnives the Court before which 
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a cause is tried against an executor on an open account 
against the deceased testator, to expunge from the account 
every item which shall appear to have been due five years 

« before the death of the testator, and this, of course, with- 
out reference to the state of the pleadings. 

It is also urged by appellants counsel that the statute of 
limitations does not run where there are mutual accounts 
and reciprocal demands. This is correet, but the case at 
bar is not such a case; the principle is founded on the ex- 
ception in the Statute in favor of such accounts as concern 
the trade of merchandize between merchants, and has 


ree rages ee 8 


never been extended beyond the direct concerns of trad, 


in cases of accounts current between the parties, in which 
there are reciprocal charges and credits. Here there is no 
account current, but the claim of the appellants rests upon 
matters stated and settled by written memoranda and 
receipts. . 

We are well satisfied that at the time of the death of 
Exum, the debt claimed by the appellants was not a sub- 
sisting debt or demand against his estate, because of the 
bar of the statute; that the bar has not been removed by 
the alleged promise of the executor for want of power to 
bind the estate by such promise, and that this point of de- 
fence is fatal to this cause. 

It is not deemed necessary to decide any of the other 
points raised by the pleadings, and discussed in the argu- 
nent, 

Let the decree of the Court below be affirmed, with costs. 











ERRATA. 


Page 21, line 24, for Sever read Laver. 
“48, line 12, for Alderson read Adolphus. 
« 60, line 39, after the word “ call,” supply the words “to 

account.” 

Page 8], line 6, for 3d Reports, read 3d Rawles Reports. 
“© 1111, line 5, for “or,” read “ and.” 
126, line 21, for “last,” read “ first.” 
151, line 14, for “ Atkinson,” read * Atkyns.”’ 
197, line 14, for “ Alderson,” read “ Ad@phus.’ 
283, line 16, for “former,” read “ latter.” 
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A\CCOUNT.—1. A book account, in this State, is not admitted as evidence of 

the sale and delivery of the goods, even though it may be proved that 

. the aecount sued on is an exact transcript from plaintiff's books, and 
that they were fairly and honestly kept. 

So also the testimony of a witness that he knew of the delivery of a 
part of the articles charged to defendant, and another part to defendants 
overseer, Without any evidence as to the particular articles, or their val 
ue, is not sufficient to justify a judgment for plaintiff for any amount. 
Higgs vs. Shehee, 383 

\DMIN ISTRATOR DE BONIS NON.—1. An administrator de bonis non 
cannot eall to account a removed executor, and charge him with a devas 
davit as to the goods and chattels of his testator which have come to his 
han Is, 

>. The title of an executor in the effeets of his testator is derived from the 
will, and exists independently of the letters testamentary ; and so far as 
it relates to money collected and goods reduced into possession, aud con 
verted, cannot be divested by the revocation of the letters testamentary 
The revocation of letters testamentary, and the appointment of another 
administrator, can only have relation to the goods not reduced into pos 
session, and to choses in action not recovered. As to goods reduced to 
possession, a removed executor holds them—not as his own, buf as trus 
tee for the ereditors, lezatees and distributees of his testator, and to them 
he is accountable. The administrator of a deceased executor occupies 
precisely the same position, and is a trustee for the same persons, as to 
the goods or effects re lueed to the p ssession of the executor. 

The commission of an administrator de bonis non gives him no war- 
rant. to demand from a removed execeutor or administrator any othe 
coods or effects than those which were the goods and chattels of the tes 
tator or intestate at the time of his death. 

1. An administration is correctly defined to be a “ change, alteration or 
conversion” of the goods of the testator or intestate, and by this is 


} 
‘ 


a change in the property, not a change in specie. An administra 


meant 


tor de bania non takes posses ion of the goods and chattels of the testa 
or or intestate which remain in specie and unadmivistered. He is ap 


pointed to finish what is left unfinished, and for ne other purpose 
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5. Creditors have a right to sue the representative of a deceased execu- 
tor, or a removed executor, for a debt of the original testator, without 
having first obtained a judgment against the executor in bis life time, 
and heirs, legatees and distributees can assert their rights against the 
same persons. Gregory, administrator de bonis non, vs. Harrison, 56 

ADMINISTRATORS AND EXECUTORS.—1. Executors have no author- 
ity to invest money belonging to the estate of their testators on person- 
al security. If they do so, it is at their hazard and on their own re- 
sponsibility. They are personally liable if the security proves de- 
fective. 

2. The statute of this State requires executors, administrators and guar- 
dians to take mortgage security for the money of minors invested by 
them, and this power must be exercised under the direction and with 
the sanction and approval of the Court of Probate. 

3. When the accounts of executors or administrators are finally adjusted 
and closed, it is their duty to pay over to the guardian of the minors 
their distributive share, and not loan it out, (if in money,) even on mort- 
gage security. 

4. Bank bills are treated as money, and it is not to be presumed that the 
Legislature, in using the word money, meant only gold and silver. It 
was not intended that executors and administrators should treat such 
bills as other personal property, and sell them at public outery. 

5. Where executors or administrators treat bank bills left by a deceased 
person as money, if they invest in a mode net in accerdanee with the di- 
rections of the law, even though they act in good faith and with an hon- 
est purpose of benefitting the estate, they are responsible for any loss 
that may ensue from the exercise of such discretion ina manuer not war- 
panted by the law. Moore & Montford vs. Hamilton, 112 
See Estate, 2, 3, 4. 

AGENT—See Principal and Agent, 1,2. See also Corporation. 

APPEALS—1. An Appeal in Equity is substantially a re-hearing of the 
cause, and the appeal opens the whole case to the Respondent; ‘and al- 
though the Appellant may show that the view taken by the Court be- 
low is erroneous, yet the Respondent is at liberty to show, if he can, 
that, upon the whole case, no other decision can be rightfully made of 
the case in the Appellate Court. 

2. The Act of February 10th, 1832, gives authority to the Appellate 
Court to pronounce “such judgment, sentence or decree, as the Court 
below ought to have given.” This power could never be exercised, if 
the Court had not the right to look into the whole case as it is presented 
in the Record. 

3. But though this Court will re-examine questions decided against the 
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Taspendent, as well as seal pomed as sub silentio, or onuties points sande 
here for the first time, if raised by the pleadings and proofs,’ yet care 
must be taken that neither party be permitted to surprise or mislead 
his adversary, or to make objections which, if made in the Court below, 
might have been obviated. Southern Life Insurance & Trust Company 
vs. Cole, 359 
The Act of February 10th, 1832, which requires an Appellant to file 

a true copy-of the proceedings in a cause in the Circuit Court with the 

Clerk of the Supreme Court on or before the first day of the next suc- 

ceeding Term thereof, is imperative in its terms, and makes it the duty 

of the Supreme Court to dismiss the appeal upon an application based 

upon the certificate of the Clerk of the Court below that an appeal has 

‘been obtained and a bond given. Tallahassee Rail Road Company vs. 

Hayward and Walker, 398 

APPEALS AND WRITS OF ERROR—1. An appeal or writ of error from 

a decree pro confesso, or a judgment by default, will not be entertained, 

unless there has been a judgment on demurrer, or otherwise, prior to 

the default, and even then the defendant will not be heard upon the 

matters occurring subsequent to the default. But when questions af- 

fecting his interests are brought up to the Appellate Court by the 
other party for adjudication, he must be cited. 
The Statute of this State requires notice of appeals and writs of er- 

ror, in the case of non-residents, to be served in one of two mudes— 

either upon the agent or attorney of the party defendant, or by publi- 

vation in some newspaper having the most general circulation, for the 

space of thirty days; and this must be done, as well where there is a 

decree pro confesso, or a judgment by default against the defendant in 

appeal or writ of error. Megin vs. Filor et al, 208 

ARMED OCCUPATION ACT.—1. The prohibition contained in the 4th 

section of the Act of Congress entitled, “An Act te provide for the 
Armed Occupation and Settlement of the unsettled part of the Penin- 
sula of East Florida,” approved August 4th, 1842, has reference only to 
contracts for the alienation of the land made before the issuing of the 
patent ; and was not intended to protect the Jand after patent issued, 
from other contracts. or debts of the occupant to the satisfaction and 
payment of which lands are subjected by the laws of this State. 

2. Any attempt by Congress to give such protection after the title had 
passed from the United States, would have been abortive and nuga- 
tory. Morse vs. Garrason, 460 

ASSETS—1. Where aman makes a deed of gift of slaves or other property, 

which, as against creditors, is conceded to be void, and dies in posses- 

gion of the property granted, it is assets in the hands of his administra- 
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tor, and the deed of gift, in reference to the creditors, is to be consid- 
ered as if it never had been made. 

2. If the fraudulent donee has gone into possession of the property in 
the life time of the donor, he is not liable to the donor’s representative 
either for the property or its value, but is responsible to the creditors ’ 
for the value. Kent vs. Lyon, 174 

ASSIGNMENT—1. The right of a debtor, in failing circumstances, (in ma 
king a deed of assignment,) to give preference to one creditor over 
another, is unquestionable. Holbrook & Archer vs. Allen, 87 

2. The assignment of a mortgage to a party, will not make the assignee 
a creditor of the mortgagor, unless it is accompanied with an assign 
ment of the debt secured by the mortgage. Carter vs. Bennett, 284 

ATTACHMENT—1. A defendant in attachment, under the statute of this 
State, has, at all times, up to the trial of the suit upon its merits, the 
right to traverse the allegations in the plaintiff’s aflidavit, either as to 
the debt or the cause of suing out the attachment. This night is avail 
able to the defendant as well after as before plea to the action. Ken- 
nedy vs. Mitchell, 457 

2. But if the motion to dissolve be made after the defendant has ap 
peared and pleaded to the action, the plaintiif may still proeeed in his 


er ‘ , re 
suit, and prosecute his claim to final judgment, though the attachment 


be dissolved ; otherwise, if the attachment is dissolved be fore plea tu { 
the action. In the latter case, the suit abates. Il } 


The proviso in the 7th section of the Act of 1854, which requires mo 


tions to dissolve attachments to be made at or before the first term of 
the Court, &c., has reference only to causes pending at the time of the 
passage of the Act. Ib 
AUCTION SALES.—The Legislature, in imposing a tax upon “ sales at 
auction,” does not seem to have had in contemplation either a tax upon 
, the person of the auctioneer, or upon the property sold by him. The 
tax so imposed is in the nature of a commission upon the amount re 
ceived by him for sales made, and for which he is personally liable to 
the State. The Legislature did not design to confer the power of im- 
posing taxes of this sort for County purposes. Moseley, Governor, «e., 
vs. Tift, 102 
BANK BILLS—1. Bank bills are treated as money, and it is not to be pre- 
sumed that the Legislature in using the word money, meant only gold 
. and silver. ‘t was not intended that Executors and Administrators 
should treat such bills as other personal property, and sell them at 
‘ public outery. 
2. When Executors or Administrators treat Bank bills, left by a di 
ceased person, as money, if they invest in a mode not in accordance: 
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with the directions of the law, even though they act in good faith, and 
with an honest purpose of benefitting the estate, they are responsible 
fir any loss that may ensue from the exercise of such discretion in a 
manner not warranted by the law. Moore and Montford vs. Hamilton, 
See Administrators and Executors. 


sL OF EXCHANGE—1. The engagement of the drawer of a bill is 


collateral only, and ceases entirely upon failure of the holder to present 
it, when due, to the person who is directly liable. If it is presented 
and not paid, then notice nmst be given to the drawer; otherwise, all 
privity between the payee and the drawer is at an end, 

An action for money had and received, will lie for money paid by 
mistake. The acceptance of a bill constitutes the consideration of the 
indeStedness of the drawer to the acceptor. Holbrook & Archer vs. 
Allen, 


BOND—1. An injunction bond becomes forfeited on the dissolution of the 


injunction ; and upon the failure of the obligors to perform the condi- 
tions, a right of action accrues to the obligee for the penalty of the 
bond. The Court is bound tu give judgment for the penalty, and such 
damages as may be ascertained by a jury for the breaches proved. 

The bond deelared on must be described with such precision, certainty 
and clearness as to fully apprise the defendants of the cause of action 
which they are required to answer. It is sufficient for the plamntiff to 
set forth such facts in his declaration as constitute a breach of the con- 
dition. The extent of the damages is matter of proof, to be ascertained 
by the jury. 

Where the condition of the bond is to pay the balance due upon a 
certain judgment specifically mentioned and_ set forth in a decretal or 
der of the Court, bearing a particular date, and ten per cent. thereon, 
the precise amount of such judgment need not be stated in the declara 
tion, that being a matter of proof on the trial. Tallahassee Rail Road 


Company vs. Walker and Hayward, 


CITANCERY PR ICEEDINGS—1. Where a bill is taken pre conf: Sso0, and 


a final deeree passes by default, an appeal eannot be taken. 

Under the statute of this State, an appeal may be taken only after a 
final deeree—and, consequently, the appeal opens every question de 
cided by the Chancellor during the progress of the cause, and also the 
regularity of the proceeding therein prior to a default. 

A demurrer to a bill, for want of proper parties, is well taken if the 
defect appears upon the face of the bill, especially if, on examination, it 
is found that the persons omitted are indispensable to a complete adju 
lieation of the rights of all interested. 


Under the general rule in equity. that all persons materially interested 
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in the sudject ought to be parties to the suit, either plaintiffs or defend- 
ants, the vendors of land should be parties to a suit against the vendee, 
t» enforce the lieu of the purchase money on the land ; and this rule ap- 

- plies where they have assigned the bonds or notes given for the price 

. of the land, if there are any remaining rights or liabilities of the assign- 
ors which may be affected by the decree. Where there are such rights, 
or the assignment is not absoluté and unconditional, or the extent or va- 
lidity of the assignment is denied, ‘en an assignor is not only a proper 
but a necessary party. _ 

5. Where there is'a contract to make title to land, upon payment of a 
certain sum of money, though the bond securing the payment of the mo- 
ney is assigned, yet the obligation remains to make the title, when the 
evndition is performed ; and this obligation cannot be delegated to an- 
other, without the consent of the vendee. An objection that the person 
who has so contracted is not made a party to a bill te enforce the lein 
upon the land is well founded and ought to be sustained. The allega- 
tion of the insolvency of the assignor in such a case is uot sufficient to 
excuse the omission. 

6. The original vendee of an estate is not a necessary party toa bill 
against his assignee for a specific performance of an agreement to pur- 
ehase. Betton vs. Williams e¢ al., li 

The 28th section of the act of November 7th, 1828, in relation to pro- 

ceedings in Chancery, was passed solely to provide for the enrollment 
of final decrees, and to invest them with the lein in that section men- 
tioned, as well as to entitle a party to process thereon—appeals and 
petitions for re-hearing being only incidentally mentioned as prohibiting 

* the enrollment, the lien and final process, where either of those steps 
are taken. 

8. The 32d section of the same act, which provides for rules of practice ia 
Chancery, does not give to parties the same right of appeal, and in the 
same cases, in which appeals were allowed from the High Court of Chan- 
cery in England to the House of Lords. 

9. The act entitled “ Am act regulating the mode of suing out writs of er- 
ror and prosecuting appeals in the Court of Appeals of the Territory of 
Floirda,” approved February 10th, 1832, is still in force, and by that act, 
as well as by the act of November 12th,.1828, an appeal is allowed on- 
ly from a final judgment, sentence, or decree. An appeal does not lie, 
under any law in force in this State, from an interlocutory decree. 

10. Where money is directed to be paid into Court, or property to be 
delivered to a receiver, or to a new trustee, or where any thing is to be 
done which may be the subject of exception or appeal, the decree is not 
final, but interlocutory only. Bellamy vs. Bellamy, 242 

CONSIDERATION—1. Promissory notes and bills of exchange are presum- 
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ed to be founded on a valid and valuable consideration—but this pre- 


sumption, which the law raises for the protection of negotiable paper, 

may be rebutted by proof to the contrary. 

The statute requiring a promise to pay the debt of another to be in 
writing, in order to bind the party to be charged thereby, does not dis- 
pense with the consideration required by the common law to support 
the contract. 

The sale of a slave carries with it an implied warranty of title—and it 
is the sale of the title which creates the liability of the purchaser, and 
constitutes the consideration for the promise. If the vendor had no title, 
there would be no consideration for the promise ; and the failure of con- 
sideration, or waut of title, may be set up as a defence, whether the par- 
ty promising or a third person was the purchaser. 

A mere naked promise to pay the existing debt of another is void. 
Such a promise must have a new, independent, or original consideration 
to support it. 

5. The debt of a third person is an adequate consideration fur a promise, 

provided the promise is in writing, and the instrument bears on its face, 
“ value received,” or some other words which raise a presumption of le- 
gal consideration sufficient to sustain the promise, independeutly of the 
original debt. Lines vs. Smith, 

6. Where there is no consideration of benefit or advantage to the grantor 
in a deed, or of detriment to the grantee, it is nudum pactum, and must 
be so declared by a Court when such a waut of consideration is manifest. 
So. Life In. & Tr. Co. vs. Cole, 

See Bill of Exchange, 2. 

CONSTITUTIONAL LAW—1. The eighth section of the sixth article of 
the Constitution does not render a Judge of the Circuit Court ineligible 
to the office of Justice of the Supreme Court. 

2. The Supreme Court is established by the imperative terms of the Con- 
stitution, and by the third section of the fifth article the powers of the 
Court were vested in and its duties directed to be performed by the 
Judges of the several Circuit Courts, for the term of five years from 
their election, and thereafter until the General Assembly should other- 
wise provide. The General Assembly, by the acts of January 11th, 
1851, and January 24th, 1851, has not otherwise provided altogether, 
but in part only. The powers of the Circuit Judges as Judges of the 
Supreme Court have not been taken away or dispensed with. On the 
contrary, their services are, by the fifth section of the one and the first. 
section of the other, expressly required and retained in the cases therein 
specified. . ' 

8. The fifth section of the act of January 11th, and the first section of the 
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act of Janney 2th, 1851, are not, therefore, ia con{Let with the Con 
stitution. Eligibility of Cireuit Judges, 

The 2d section of the 5th article of the Constitution of Florida pro 
vides that “the Supreme Court, except in cases otherwise directed in 
this Constitution, shall have appellate jurisdiction only, which shall bx 
co-extensive with the State, under such restrictions and regulations, not 
repugnant to the Constitution, as may from time to time be prescribed 
by law ; provided, that the said Court shall always have power to issue 
writs of injunction, mandamus, quo warranto, habeas corpus, aud such 
other remedial and original writs as may be necessary to give it a gen 
eral superintendence of all other Courts ?°—held that the jurisdiction of 
this Court is two-fold—first, appellate jurisdiction proper, and secondly, 
a.general superintendence and control of all other Courts, and this by 
meaus of all appropriate original and remedial writs known to the com 
mon law., No original proceeding ean be instituted in this Court, unless 
it be to exercise this power of superintendence or centrol over some 
other Court. The exception in the first clause of the section points to the 
power contained in the proviso, and this power the Court would not 
have had from the mere grant of “ appellate jurisdiction only.” 

The term, “ other original and remedial writs,” means writs ¢jus 
dem generis, such as writs of procedendo, prohibition, ke. Ex parte, 
White, 


CONTRACT—1. H. and A. having obtained a contract to carry the United 


States mail from the port of Apalachicola to Chattahoochie, on the Ap 
alachicola river, for four years, at a yearly stipend of about £2,600; and 
I. having informed one F. that he was desirous of purchasing a steam 
boat for the service, and that it would require about 6,000 to purchase 
one suitable in all respects, and that he, H., would furnish one half of 
said sua, and A. the other half, and that each was to own a moiety in 
the ae and boat; and F. agreeing with H. to furnish, and ac 
tually paying into the hands of H. one half of the sum which he, H., had 
agreed to furnish, or $1,500—H. binding himself to give to F. an interest 
with himself to the extent of the amount placed in his hands, and that 
he, F., should share in the profits accruing from said contract, in propor 
tion to that anount, “ all losses to be borne equally ;” and the said boat 
having been built under the superintendence of A., and at an expense of 
*14,900, $6,000 of which sum was paid, and the balance secured by a 
mortgage upon the boat, which A. was authorized by H. to execute + 

Held, that F. acquired only an interest in said beat in proportion to th: 
unount furnished by him—that is, about one tenth, instead of one fourth 
which was the amount of interest elaimed by F.:—Held, also, that, al 


though the balanee ef the purchase money wa paid by the profits of 


16s 














the steamboat, the extent of the interest of F. therein was only one 


tenth, he not being liable upon the contract of purchase, the boat having 
been built under the direction aad superintendence of A., and purchased 
If I. Iry vs. Haw le Vv; 


by A., acting for nd I 


Where s« 


their performance, the execu 


are to be done, and a contract is entered into for 





ion and performance of one act depending 
upon and constituting the consideration for the execution and perform- 
ance of another—or where there is a variety of instruments forming one 


1, the law will not give effect to any one act or any one instru 





transactior 
ment, unless the whole transaction is completed. So. Life In. & Tr. Co. 
vs. Cole, 

7 ey ° ° ’ 9 . . ®. 

The law which obtains in a place at the time the contract is made, en- 
ters into and forms a part of such contract, as fully as if it was ineorpo- 


rated therein. Hayward & Austin vs. LeBaron, 


ower of the Courts to reform contracts between attorney and cli- 


imited to the duty of protecting the latter against the undue in- 





fluence of the former. ‘Therefore, where a special contract has been en- 


tered into, by which the value of the services of an attorney have been 


fixed and ascertained, a Court of Equity cannot interpose to increase the 


compensation agreed ov. Lewis & Wile vs. Yale, 


CORPORATION—1. Parties to a contract are liable according to the form 


Ln 


in which they respectively execute the contract. One party may be 
liable in action of assempsit, while the other is liable in covenant. 
The form of an action against a corporation is not determined by the 


form in which its agent contracts, nor is it material whether an agent of 
2 corporat ion is appointed by an official act under the corporate seal, or 
by a mere resolution of the directors. 

Where a contract has been made by an agent or a committee for a 
corporation, it is not necessary, in a declaration upon such contract by 
the corporation, to allege that the plaintiff made the contract by an 
agent or committee. 

But when an action is brought with the view of making a party per- 
sonally liable, who ple ads that he entered into the contract with plain 
tiff, as director or agent of a corporation, it is incumbent on him, in or 
der to exonerate himself from the claim against him in his individual 
capacity, to aver and prove that he had authority to make the contract. 

It is not necessary, for the existence of the right, that the charter of a 
corporation should confer the power of contracting by an agent or com 
mittee ; but where the charter prescribes any mode in which the offi- 
cers or agents of 2 corporation must act, that mode must be strictly 
pursued, to render their acts or contracts obligatory on the corporation. 
] 


St. Andrews Bay Land Company vs. Mitchell, 
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The private seal of a committee, professing to act for a corporation, 
are not the seals of the corporation; and though the corporation may 
have authorized the committee to contract, and may, therefore, be lia- 
ble in some form of action, yet covenant is not the proper remedy. 

“ An action of covenant can enly be maintained against a person who 
has executed a deed under seal.” Mitchell vs. St. Andrews Bay Land 
Company, 


COSTS—1. The general rule in regard to costs is, that they follow the re 


2. 


sult of the suit. Ina Court of Equity this rule is departed from where 
the failing party can show to the Court any circumstances which would 
render it unjust that he should pay the costs of the proceedings. 

But the rule will not be departed from in a case where the course and 
conduct of the losing party have been the chief cause of great accumu 
lation of costs. Lewis & Wife vs. Yale, 


COURTS—1. The Superior Courts of the Territory of Florida, though not 


s 





Constitutional Courts, were nevertheless Courts of the United States, 
since they derived their existence from the legislation of Congress, un- 
der the powers conferred by the Constitution. 

The Cireuit Courts of the State of Florida had no right, as such, to 
succeed to the records and jurisdiction of the Superior Courts, though 
the former were held in the same places, became possessed of the re 
cords, and had jurisdiction of the same matters as those which were 
cognizable by the latter. The validity of the transfer of causes from 
the one Court to the other, depends upon the concurring legislation of 
the two powers by which the Courts were established. ~ 

The Act of July 22, 1845, transfers all causes, civil and criminal, 
pending in the Superior Courts, and all common law cases pending in 
the County Courts, to the Circuit Courts of the State, there to be pro- 
ceeded in without delay. The eighth section of said Act excepts such 
causes as are cognizable by the Federal Courts to be organized in this 
State, which, it directs, shall be transferred to said Court. 

All the Courts of the United States derive their authority from ex- 
press grant, and can, therefore, exercise jurisdiction only in those cases 
where it is conferred upon them by Act of Congress. The Judiciary 
Act of 1789, provides for the removal of a cause of Federal cognizance 
from a State Court to the Circuit Court of the United States, by re- 
quiring the defendant, if he wishes to do so, to file his petition for such 
removal, at the time ef entering his appearance mh the State Court. 

The Act of Congress of February 22, 1847, was designed to transfer 
to the United States Court organized in Florida, all such records of the 
Territorial Courts as belonged appropriately to that Court. From the 
precise enumeration of the classes of cases directed by the Act to be 
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transferred, the inference is irresistible that Congress acquiesced in and 
eanctioned the retention by the State Courts of all the papers and re- 
cords relating to other cases of which they had possession. “Carter ys. 
Bennett, 


COVENANT—See Corporatien, 6, 7. 
DECREE—See Chancery Proceedings and Appeals and Writs of Error. 


DEED—Delivery of a deed is a matter in pais, and though the possession of 


.a deed by the grantee is prima facie evidence of delivery, yet the cir- 
cumstances under which the grantee became so possessed may be shown 
even in a Court of law so as to avoid the effect of delivery. The deliv- 
ery of a deed to an officer or servant of a corporation, is delivery to the 
corporation itself, provided it is for the use and benefit of the corpora- 
tion, and with intent to pass an absolute property or interest. But there 
is no such personal ilentity between a corporation and its officers as to 
prevent or preclude a delivery to the latter as an Lecrow, to take effect 
upon the performance of some condition. Nor is it necessary or materi- 
al that there should be any formal notification of its delivery as an Zs- 
crow. Under the 24th section of the act of November 23, 1828, in an 
action at law, a plea of want of consideration, put in under oath, throws 
the barJen of proof of consilera‘ion on the plaintiff ;—and such, by aual- 
ogy, is the rule in equity. So. Life In. & Tr. Co, vs, Cole, 


DIVORCE—1. An act of the Legislature which undertakes to determine 


questions of fact and law, affecting the rigbts of persons or of property, 
is judicial in its character, and is not theretore a rightful subject of leg- 
islation. And though the facts and reasons alleged in an act of divoree 
are such as, by law, would warrant the sentence or decree, yet the in- 
quiry into those facts and reasons, is judicial in its nature, and the deter- 
mination upon them is a judicial act. 

The act of the Legislative Council, passed in 1828, gives to the Courts 
jurisdiction in cases of divorcee. 

The Legislative Council had no power or authority, after the act of 
1828, to take jurisdiction of and decide questions of divorce, and to pass 
an act dissolving the marriage contract between two persons, lawfully 
made and entered into—nor was the power or authority possessed by the 
Legislative body, either before or after said act. Ponder, Executor, vs. 
Graham, 


ye 


ESTATE—1. An estate in remainder may be limited after a life estate in 





personal property by will, and effect should be given to the intention 

whenever it is manifest that such estate was designed to be created. 
The legal estate in a chattel bequeathed by will remains in the execu. 

tor until be assents to the legacy; and when there is an estate in re 
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mainder created by the will, the assent to the estate for life will enure 
to the benefit of the remainder-man, 

8. T. bequeathed the whole of his ye ‘sonal estate to his wife for life, and 
directed that at her death the whole of his props erty, real and personal, 
should be sold and equally divided between his six children :—Held 
that it was clearly the intention of the testator that his children should 
not take the property ia specie, but that the title to the property, on th: 
expiration of the life estate, vested in the executor, as remaind in, 
in trust, to be sold by him for the benefit of the children, and the exe: 
cise of the power of sale in such a case, unless otherwise directed, | 
longs to the executor exclusively, viriute effeii 

4. When there isa trust reposed in an executor, and a power of sale 
coupled with it in order to execute the trust, it is not competent to | 
Court of Probate to discharge the exeeutor until it appear that he has 
performed the Nie’ Lott vs. Meacham 144 

EVIDENCE—1. The declarations of a party, made at the time ofa trans 
action, and expressive of its on motive or object, are iudicative of 
@ present purpose and intention, and are admissible in proof, like any 
other materia - Porter, are v 102 
2. Itis the du y of a ‘Court to decide upon the relevancy ef a particular 


fact when offered in evidence. If the isolated faet offered to be proved 
is irrelevant, it is not error ia the Court to mpi et it, although, in counec- 
tion with other facts which may be subsequeutly proved, it may become 
relevant. 
8. Where testimony, oral or written, is offered and objected to, the 
grounds of the objection should be i 
ed out, it is not error in the Court to admit it. 





4. The admission of immaterial testimony cannot be assigned for error by 
a party where no injury could by possibility result to him from its intr 


duction. d 
5. The admissions of a party toa suit, either express cr implied from his 
conduct, are strong evidence against him, but not conclusive. He is at 
xplain ther » OF show that he was mistaken ; andt this thor 
liberty to explain them, or show that was mi D ad 
the admissions were under oath. Carter vs. Bennett, 
6. A book account, in this State, is not admitted as evidence of the sale 


and delivery of the goods, even though it may be proved that the ac 
count sued oa is an exact transcript from plaintiif’s books, and that they 


igh 


were fairly and honestly kept. 
7. So, also, the testimony of a witness that he knew of vey dk livery of a 


overseer, without any pe Pata as to the partie ie articles, or their val 
ue, is not sufficient to justify a judgment for plaintiff for any amount, 
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8. <A party demurring to evidence admits the truth of that to which he 


demurs, and those coaclusions of fact w! 





’ 47 . 
eu the jury may fairly, that is, 
legally, draw from it. 

+ 


9. Whenthe evidence is 30 loose, uncertain and indeterminate that no 





serdict could be rendered upon it by a 





to such evidence, should not give jud yut set aside the demurre: 
and award a venire fucias de novo, Lurgs vs. Sh . 
EXECUTORS AN ADMI NISTRATORS—1. An executor or administra- 


tor has no authority to bind the estate of his testator, or intestate. by 
4 r +} 4ast fis 4 
promise to pay a Geot barre | by the statute of unutatious. 


2. According to the general principles of the common law, an executor 





guilty of a devastavit if he applies the assets ia payment of a claini he ‘ 


not bound to satisfy. A debt barred by lapse of time is as much within 





the rexson of this rule as any « ther or demand which he would not 
be justified in paying. 


“64 ‘ 


with respect to demands barred by 








3. The policy of the law of Fl 

lapse of time, is indicated by the provision (See. 3. Thomp. Dig, 444,) 
which requires the Court before which a cause is tried against an executor 
or administrator, ou an ¢ pe n account, to expunge therefrom every ite in 
whieh shall : PP* ar to have been due tive years before the death of the 

testator or intestate. Patterson ef al. vs. Cobb et al, 
EXECUTION.—1. The lien of an exeention does not constitute, per se, a 
T 
t 


right of property in the thing itself, but a right to levy upon and sell it 


for the satisfaction of the debt. But any sale or assignment of the de- 
fendant’s personal property after the delivery of the writ of feri facias to 


tte nal aa ¢ h 1a . — 
the sheriff, is ineffectual as to the lien of the writ. 


°. Where two writs of execution are delivered to the sheriff, and he exe- 





eutes the one last delivered first, the property of the goods is bound by 
, ' + 


the sale, and the money must be p paid over to the plaintiffin the writ 





1e pluintiff in the writ fitst delivered 


. | 1 » ne » + hie } y sober ¢ + » 
has his remedy only against the sheriff, for ths breach of duty in not ex- 


under which the sale was made. 








ecuting first that writ which was first delivered to him. 


Where the sheriff has been guilty of a breach of duty in not levying 


the execution which was first delivered, the Courts canaot give relief 
7 


summarily, by motion or rule. The proper remedy is an action on the 
case for a false return, or for not levying the writ. Love vs. Williams, 
FACTOR—See Principal and Agent, 1, 2. 
FRAUDS—FRAUDULENT CONVEYANCES—1. By the ancient com- 
mon law the question of fraud was purely a question of fact. 


2. The statute 15th of Elizabeth, protecting creditors and others from 


yt the Court, upon a demurrer 


re) 
is 
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fraudulent conveyances, is to be construed liberally in favor of the class 
of persons designed to be protected from fraud. 

A surety is the creditor of the co-obligor, and, as such, entitled to all 
the protection which the statute 13th Elizabeth extends to creditors and 
others. 

The statute 27th Elizabeth, though in its terms it applies only to land, 
yet being declaratory only of the common law, may be interpreted as 
defining the nature and effect of fraudulent conveyances generally. 

What is termed fraud in law is distinct from fraud in fact, and it is the 
duty of a judge to instruct the jury that their conclusions from facts 
must be regulated by the character and import given to those facts by 
necessary legal implication. Some acts are proofs of fraudulent ‘n- 
tent, and it is the duty of the Court so to instruct the jury. 

Where the legal e‘fect of a conveyance is to delay, hinder and de- 
fraud creditors, no matter what the actual intention may have been, it 
is a fraud in law, and the Courts are bound so to declare it. 

When the seller of a slave retains possession after the sale, fraud is to 
be inferred, unless there is evidence not of a general character negativ- 
ing a fraudulent intent, but of a character to explain possession. The 
presumption of ‘raud in a case where the vendor remains in possession, 
is so strong as to outweigh positive testimony of an entire absence of 
all fraudulent intent, or even to establish a fraud, where the jury are 
satisfied that there was none actually intended. Gibson vs. Love, 


FRAUDS, STATUTE OF—The Statute of Frauds of this State is more 


comprehensive than the British Statute; for though shares of stock 


- have been held not to be “goods, wares and merchandise,” Within the 


meaning of the Act of 29th, Charles 2d, ch. 3, the statute of this State 
uses the words “ personal property” as well as the words “ goods, wares 
and merchandise,” and there can be no doubt that shares of stock in an 
meorporated company are included within the very comprehensive 
terms, “personal property.” Southern Life Insurance & Trust Com- 
pany vs. Cole, 


GIFT—Where a man makes a deed of gift of slaves or other property 


which, as against creditors, is conceded to be void, and dies in posses- 
sion of the property granted, it is assets in the hands of his administra- 
tor, and the deed of gift, in reference to the creditors, is to be consid- 
ered as if it never had been made. Kent vs. Lyon, 


HUSBAND AND WIFE—1. It is a well settled principle of law that 


where husband and wife file a joint answer, such answer may not be 
read in evidence against the wife, where the subject matter relates to 
her estate of inheritance. 
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A femme covert is not competent to enter into contracts so as to give 
a personal remedy against her. 

When, therefore, a bill seeks to affect the separate property of the 
wife, through her personally, it should be dismissed. The wife may 
pledge her separate property, but in order to charge it, her trustees 
must be made parties to the bill. 

There cannot be a decree in personam against a married woman, even 
where she has signed the contract, the specific performance of which is 
sought. Lewis and Wife vs. Yale, 

As respects third persons. a man who lives with a woman, and holds 
her out as his wife, is estopped from denying it, when charged with lia- 
bilities as her husband, but such recognition cannot afiect the rights of 
property even as between themselves. 

The executor of a person who has recognized a woman as his wife, is 
not estopped from setting up and asserting the illegality of the mar- 
riage, where it was absolutely void, as where there existed a civil disa- 
bility to contract marriage. The marriage being void, no civil rights 
can be acquired under it, and it is competent for the executor, repre- 
senting the interests of distributees and creditors, to impeach its validity. 
Ponder, Executor, vs. Graham, 


INCUMBRANCE—The question of title, so far as respects charges and in- 


cumbrances, depends upon their character and amount. Upon a refer- 
ence to a Master, if it should be ascertained that they are of such a 
character and amount as to enable a vendor to get them in within a 
reasonable time, the report should be in favor of the title. Lewis and 
Wife vs. Yale, 


INJUNCTION—See Bond, 1, 2, 3. 
‘ INSTRUCTION—It is not error if a Judge omits to charge the jury upon 


any points of law amsing in a cause, unless the point, upon which the 
charge is desired, is called to the attention of the Court, and an opinion 
thereon is refused. The Act of 1848, which requires that the Judge 
shall charge in writing, seems to be chiefly designed to restrain Judges 
from intermeddling with the facts. Carter vs. Bennett, 


JUDGMENT—1. A creditor must establish bis debt by judgment before he 


can raise the question of the validity of a conveyance made by his debtor. 


2, Judgments may be fraudulent as well as deeds, and it is competent to 


the grantee in a fraudulent conveyance to show fraud qr, ifregularity ina 
judgment at law or a decree in equity, if he can. 4 


- te 


LAND—See Tax and Taxation, 1, 2, 3. 
LIEN—See Execution, 1, 2. 
LIMITATION—See Exeeutors and Administrators, 1, 2, 3. 
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MANDAMUS—See Consttiutional Law, 4, 5. 

MANUMISS It IN—See Statutes, 4, 5, 6, 7. 

NEW TRIALS—The question of the propriety of grauling or refusing new 
trials is one that must be left entirely to the discretion of the Judge who 
tries the cause and has heard the evidence. The practice of reviewing 
decisions of a Court upon motions for new trial, is wholly unknown te 
the judicial system of this country. Carter vs. Bennett, 28t 

ORGANIC LAW.—1. By the organic law the judicial power of the Territo- 
ry was vested in two Superior Courts, &e., and the legislative power in 
a Governor and Council, and this power was to extend to “all rightful 
subjects of legislation.” 

2. The act of Congress approved March 30th, 1822, by which the Terri 
torial Government of Florida was organized, and the several acts amen 
datory thereof, are to be regarded as the Constitution of the Territory, 
differing, however, from the Constitutions of the State Governments in 
this—that the former contain grants of power, while the latter are re- 
strictions of power primarily possessed. Ponder, Executor, vs. Graham, 23 

PLEADING—1. In asswnpsit upon a parol contract, the day upon which it 
is made being alleged only for form, the plaintiff is at liberty to prove 
that the contract, whether express or implied, was made at any other 
time. 

2. When time enters into the contract and becomes material, it is travers- 

- able, and the plaintiff must prove it; and when time is material, it 

makes no difference that it is alleged under a videlicet. 

3. When the time laid in the declaration was the Sabbath, the Court will 
take judicial cognizance of the fact; yet, if the time is immaterial and 
laid under a videlicet, the Court cannot judicially know that the contract 
declared on was actually made on that day. 


as 


4. In such a ease the defendant, having failed to plead the fact, and thus 

make the time material, cannot move in arrest of judgment. Dawkins 
vs. Smithwick, 158 

5. Where it is to be inferred from the pleadings and issues ina cause, 

that the jury passed upon the true merits of the ease, and where it is 

clear that the setting aside of the verdict would be of no benefit ulti- 

mately to the party seeking it, the verdict will not be disturbed on ac- 

count of mistakes in pleadings, or Where it is questionable whether a 

. particular plea is sufticient to present a proper issue. Simonton vs. Gan- 
dolfo, i 209 

PRINCIPAL AND AGENT—1. Letters written and sent by a principal to his 

factor, with the goods consigned to his care, are not indicative of the pur 

pose and intention of the principal in regard to them, and are admissible 
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in evidence to show the instructions and orders given to the factor or 
agent. ' 

2. An instruction or charge given by the Court, which has nothing to do 
with the issue produced by the pleadings, is erroneous. The jury should 
respond to the issue of fact made by the pleadings. An instruction or 
charge, therefore, which is outside the case, having a tendency to mis- 
lead or divert the minds of the jury from the true matter in controversy, 
is good ground of reversal. Porter, Executor, vs. Ferguson, 108 

KEGISTRATION—1. The act of 1846, Ch. $1 § 1, Thomp. Dig. 343, refers 
only to such instruments as are duly proved before the recording officer, 
or some judicial officer, and reeorded in compliance with law. ' 

2. An acknowledgment by one of two grantors or bargainors o1 the exe- 
eution of an instrument required by law to be recorded, is not sufficient 
to entitle it to be recorded, and if recorded informally, it is not entitled 
to be regarded or treated as a registered instrument; nor will the fact 
that the grantors or bargainors were partners in trade, make any differ- 
ence. 

3. By the law of this State, no mortgage of personal property shall be ef- 
feetual or valid to any purpose, unless the mortgaged property be deliv- 
ered within twenty days to the mortgagee, and shall in good faith re- 
main in his possession, or unless the mortgage be recorded in the County 
in which the mortgaged property is at the time of the execution of the 
mortgage. The trausfer of the possession is actual notice, and the reg- 
istration of the mortgage constructive notice of the transaction. 

4. Where the latter is resorted to, the forms and requirements of the reg- 
istration acts must be strictly pursued. ‘ 

5. An absolute bill of sale of personal property need not be recorded, and 
therefore when such an instrument is recorded, even though it may be 
proved with all the forms and solemnities required by law in the case of 
conveyances of real estate, yet, if the possession continues with the bar- 
gainor, the conveyance is inoperative and void as against creditors and 
subsequent purchasers. Sanders vs. Pepoon et al, 465. 

REHEARING—1. When a petition for rehearing is postponed or continued, 
there should be an order made simultaneously with the order of continu- 
ance vacating or suspending the judgment. 

It is not a guod ground for the rehearing of a cause, and setting aside 
the mature and deliberate judgment of the Court, that 1t differs from a 
previous judgment, made upon a misapprehension of the record. If this 

was allowed, it would be to perpetuate error for the sake of consistency. 

| Doggett vs. Jordan, 121 
RELEASE—A release executed by J. W.S., cestui que trust, to F. A. B. of 
all claims or demands of every nature whatsoever which J. B., trustee, 
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who is in possession of the legal estate, has against F. A. B., on account 
of a mortgage executed by the latter to the trustee, is not a conveyance 
of the estate of J. B. Such a conveyance, therefore, is not a compliance 
with an agreement to convey the interest of J. B., the trustee. This can 
only be done if it is a freehold, by deed sealed, or in the case of a chiat- 
tel interest, signed by J. B. himself, or some one having authority to con- 
vey for him, to seal for him or to sign for him. Simeuton vs. Gandolfo 


REMAINDER—See Estate, 1. 
SLAVES—See Statutes, 4, 5, 6, 7. : 
SPECIFIC PERFORMANCE—1. A Court of Equity canrot award com- 


pensation in damages for injury sustained by non-performance of a con- 
tract, where the primary relief (specific performance) cannot he decreed. 

As a general principle, it may be asserted that a party secking a spe- 
cific performance must recover on the case as made in the bill; but such 
latitude has been allowed in the matter of amendments, as to authorize 
a plaintiff to amend his bill, and take a decree according to the case 
made by the answer. Lewis and Wife vs. Yale, 


STATUTES—1. In the construction or interpretation of a statute, all laws 


in pari materia, should be considered in order to ascertain the will of 
the Legislature; for that which is within the intention of the makers of 
the law, is as much within the statute as if it was in the letter. 

Laws which have reference to the public welfare or the policy of a 
State, should be construed liberally. 


The policy of this State is, and ever has been, opposed to the settle- 
ment of free negroes within her borders, and consequently to the unre- 
stricted manumussion of slaves. 

The Act of 1829, which gives the right to manumit slaves, provides, 
at the same time, a remedy for the evil, by requiring the owner, after 
the act of manumission, to transport them beyond the limits of the 
State. The design of the Legislature manifestly was, that this restric- 
tion should apply in the case of a manumission of slaves born in the 
State, as well as to slaves brought here from other States. 


The repealing section of the Act of 1842, is in relation to “Free Ne- 
groes and Free Mulattoes,” and does not, in any wise, affect the Act of 
1829, in reference to slaves. 


The Act of 1829, imposes a penalty upon the person who shall man- 
umit any slaves brought into this State of $200 for every slave so man- 
umitted ; and provides that, before the grant of manumission, he shall! 
enter into bond for their transportation beyond the limits of the State. 


A deed of manumission, made by a person who has not complied with: 
the conditions of the Act, is absolutely void : the title to the slaves re- 
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mains ynaffected, and descends to his heirs. Bryan vs. Dennis and 
Mary, 445 

y"AX—1. A statute conferring authority to impose taxes, must be construed 
strictly. 

2. The 32d Section of the Act of 1845, ch. 10, authorizes the Boards of 
County Commissioners to levy a tax upon the same persons and species 
‘of property as are subject to State tax. 

3. The Legislature, in imposing a tax upon “ sales at auction,” does not 
seem to have had in contempiation either a tax upon the person of the 
auctioneer, or upon the property sold by him. The tax so imposed is 
in the nature of a commission upon the amount received by him for 
sales made, and for which he is personally liable to the State. The 
Legislature did not design to confer the power of imposing taxes of this 
sort for County purposes. Moseley, Governor, &c., vs. Tift, , 402 

TAX AND TAXATION—1. The Act of 1845, which provides that all 
land in this State swdject to taxation, shall be classed into three classes 





or grades, exempts only land belonging to the United States, to public 
schools, and charitable and religious institutions. 
Every description and quality of land in the State subject to taxation 


12 


must, necessarily, fall within some one of the grades established by law, 
nnd it is for the owner to discriminate and assign his land to the class 
} to which, according to its quality, it belongs. 
The classification made by the Legislature of land subject to taxa- 
tion, does not contravene that article of the Constitution (Article 8, See- 
tion 1,) which requires “the General Assembly to devise and adopt a 
system of revenue, having regard to an equal and uniform mode of 
taxation, to be general throughout the State.” Levy et al. vs. Smith, 154 
‘TERRITORIAL COURTS—See Courts. 
‘TERRITORIAL GOVERNMENT, RECORDS OF—1. The late Territo- 
rial Government was the creature of the Government of the United 
States—to continue in existence during the pleasure of Congress, or un- 
til the admission of the Territory into the Union as a State. 

The powers exercised by the Federal functionaries, after the admis- 
sion of Florida into the Union, were exercised by State authority, un- 
der the State Constitution, and by virtue of the express provisions of 
the schedule and ordinance, in order that no inconvenience might arise 
from a change of government. For this purpose, and pro hace vice, the 
| Federal officers were continued, and acted as State officers. 

f 


The records of the Territorial Courts are records of the General Gov- 
ernment, and the assent of Congress is necessary for their transfer to 
any other Court. Upon the admission of a State into the Union, the 
concurrence of both the State and Federal Governments is requisite to 
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the transfer of records, in cases of appropriate State jurisdiction. 

The Congress of the United States, by the act of February 22, 1847, 
authorized the transfer of certain classes of records and pending causes 
to the District Court of the United States, thus claiming and exercising 
the power of ownership over such records. The exerciSe of this power 
by Congress was a rightful exercise of power ; and so far as Congre=s 
has not claimed these records as belonging to the General Government, 
it may be regarded as a sanction of the action of State authority over 
the subject. 

Po 5. The records and papers of the Territorial Courts did not pass to any 
Court or Courts, until the Government, whose records they were, provi 
ded, either expressly or by implication, for the transfer, and the judicial 
action of some other tribunals; and, consequently, the mere fact that 
the Courts of the State became possessed of such records, did not war- 
rant jurisdiction; nor was the mode by which they are said to have be- 
come so possessed, rightful and proper. 

6. The Supreme Court of Florida is not the successor of the Court of 

Appeals of the Territory, and cannot award process to execute the de- 

erees of that Court. 

The Act of the General Assembly of July 25th, 1845, section 13, 
does not place the records therein mentioned in the custody of the Su- 
preme Court, nor does 1t authorize any judicial action upon them. The 
Clerk of the Supreme Court is merely made the keeper of the records, 

&c. of the Court of Appeals; but, as such, he is not amenable to thas 

Court, and might refuse to ovey its mandate in relation ther t». Inner- 

arity vs. Curtis and Griswold, 175 
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TIME—Time, in a Court of Equity, is rarely considered as material where 
the value of the property contracted for and the circumstances of the 
parties remain unchanged, but performance will not be decreed where 
time has elapsed and an important change, in gespect to value or cir- 
cumstances, has taken place. In sales of stock in the public funds, 
time is of the essence of the contract; and, in all cases where time is 
material, or of the essence of the contract, the rule in equity is the 
same as at law—that is, if the contract 1s not carried into effect within 
a reasonable time, by the vendor or the purchaser, it is deemed to be 
disso!v2d o: abandoned by mutual consent. Southern Life Insurance 4 
& Trust Company vs. Ccle, 

TROVER—In trover, possession, whether rightfully or wrongftl'y obtained, 
is a sufficient title against a mere stranger. Carter vs. Bennett, 284 

USURY—1. Where there is a loan of Bank notes which, though deprecia- 
ted at the time, yet serve and pass as money, both the borrower and 

the lender acting bona fide and innocently, regarding and treating the 
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notes 43 mouey, and there is ne shift or device to cover a loan of mo- 
ney, and thus evade the statute against usury, the transaction is not 
usurious. 

2, Usury cannot result from the act and intention of one of the parties 
to the contract alone; both must concur in the same design—the len- 
der must agree to accept and the borrower to give the usurious inter 
est. Hayward & Austin vs, Le Baron, 

W ARRANTY—See Cons ideration, 3, 4, 5. 

WITNESS—1. A party to the record is not a competent witness, even 
though before his exanmnation he has surrendered and released all his 
right, title and interest, both at law and én equ'ty, to the sums of mo- 
nev demanded or sued for. Patterson et a/. vs. Cobb et al., 

* Itis well settled that the members or shareholders of corporations 
created for private emolument, are not admisstt le as witnesses for such 
corporations on account of their direct and certain interest. The liabil 
ity of the company for costs, Is a ufficient interest to render a share 
holder incompetent as a witness. Senthern Life Insurance & Trust 


Company vs. Cole, 
po, 
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